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QUESTIONS PRESENTED 


1. Whether it was error for the trial court to instruct 
the jury, as a matter of law, that any negligence of the 
driver of an automobile must be imputed to a sleeping 
passenger, who did not own the automobile, where there 
was substantial evidence, in fact a preponderance of evi¬ 
dence, that the driver had complete and exclusive control 
of the automobile. 

2. Whether it was error for the trial court to instruct 
the jury, as a matter of law, that any negligence of the 
driver must be imputed to the owner, who was not pres¬ 
ent when the collision occurred, where the jury might 
reasonably have found that the owner consented to use 
of the car only by his wife, and did not consent, express¬ 
ly or impliedly, to use by the third person (the driver), 
to whom the owner’s wife subsequently bailed the auto¬ 
mobile, without the owner’s knowledge. 

3. Whether it was error for the trial court to admit, 
against the plaintiff automobile passenger, and plaintiff 
automobile owner, evidence of a prior default judgement 
taken by defendant against a fourth party, the driver, al¬ 
though admittedly this proceeding was not binding on 
plaintiffs, where the manifest purpose and effect of this 
evidence was to establish that the driver’s negligence had 
been conclusively established in the prior proceeding, and 
to establish that, since the court’s instructions imputed the 
driver’s negligence to both plaintiffs, the jury must find 
for defendant. 

4. Whether it was error for the trial court to instruct 
on last clear chance as to both drivers in an intersection 
collision, particularly where (a) the evidence warranted 
application only against defendant’s driver, and (b) the 
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jury was so contused in trying to make an impossible 
evaluation of two “last clear chances” that it repeatedly 
returned for further last clear chance instructions, and 
(c) the court’s final instruction omitted the crucial means 
—available requirement as to the driver of plaintiffs’ 
automobile. 
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Hnitpfo States (Emrrt nf Appeals 

Foe the District of Columbia Circuit 


No. 11,842 


Katherine Baber, Emmett Baber, Appellants 

vs. 

Akers Motor Lines, Inc., Appellee 


Appeal from The United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by plaintiffs below from final judg¬ 
ment of the United States District Court for the District 
of Columbia. The judgment entered a verdict in favor 
of defendant, on claims of plaintiffs, and in favor of de¬ 
fendant, on defendant’s counterclaim, arising out of an 
intersection collision between two vehicles. 
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STATEMENT OF THE CASE 

Judgment was entered and filed March 25, 1953, (R. 
351). Notice of Appeal was filed May 6, 1953 (R. 352). 
Jurisdiction of this court is based on United States Code, 
Title 28, Section 1291. 

Appellants, Mr. and Mrs. Emmett R. Baber, who were 
plaintiffs below, sued appellee, Akers Motor Lines, Inc., 
defendant below, for personal injuries suffered by Mrs. 
Baber, and for property damage to the automobile owned 
by Mr. Emmett Baber, caused when defendant’s truck 
negligently collided with the automobile owned by Mr. 
Baber, at the intersection of New York Avenue and Mon¬ 
tana Avenue, N. W., on June 22, 1950 (App. 2-3) Mrs. 
Baber was a passenger in the automobile and the driver 
was Mr. Louis Baker (App. 21, 26). Mr. Emmett Baber was 
not in the automobile at the time of the accident (App. 
36). Defendant filed a third-party complaint against the 
driver of the automobile, Mr. Baker, and a counterclaim 
against both the owner of the automobile, Mr. Baber, and 
the passenger in the automobile, Mrs. Baber (App. 6-7). 

A. Evidence That Mrs. Baber, Travelling in the Car 
As a Sleeping Passenger, Had, By Words and Conduct, 
Transferred Control of the Car To the Driver 

On the evening of June 22, 1950, Mrs. Baber, a resi¬ 
dent of Silver Spring, Maryland, asked for and received 
permission from her husband to borrow his car, to visit 
friends, Mr. and Mrs. Ring, at the Rings’ restaurant in 
Waldorf, Maryland (App. 21-22). She never used the auto¬ 
mobile without h<*r husband’s permission (App. 37). She 
drove the car to the Waldorf restaurant and visited 
with the Rings. She spent the evening chatting with 
them, and then early in the morning, after the restaurant 
had closed, she washed and set Mrs. Ring’s hair (App. 
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23). By this time, in the early morning, Mrs. Baber 
felt too tired and sleepy to drive the car home (App. 
21,23,26). Therefore, she asked Mr. Louis Baker, a friend 
who was in the restaurant, to take the car, with the 
apparent understanding that he would drive the car to 
her home, drop her off there, and then proceed on in the 
car to his own residence. (App. 25, 26) Mr. Baker had had 
considerable experience with automobiles as foreman of 
an automobile repair shop (App. 26). He knew the route 
to her home because he had traveled that route to work 
for some time (App. 2S). Mr. Baker had arrived at the 
restaurant with his father, in his father’s car, and upon 
Mrs. Baber’s request, he took over her car, and his father 
proceeded in the father’s own car (App. 26). 

As Mr. Baker got behind the wheel of the car, Mrs. 
Baber got into the right front seat, and went to sleep 
almost immediately (App. 25, 26, 24). Mr. Baker noticed 
that she had fallen asleep (App. 26). Mr. Baker drove some 
thirty to forty miles from the restaurant to the scene 
of the accident while Mrs. Baber remained asleep (App. 
2S, 21). Sleeping throughout the trip, Mrs. Baber was ren¬ 
dered unconscious by the impact of the collision, and she 
first learned of the accident when she regained conscious¬ 
ness in the hospital (App. 21, 37). 

The trial court instructed the jury that any negli¬ 
gence on the part of the driver must be imputed to Mrs. 
Baber, both as to plaintiff’s action and defendant’s coun¬ 
terclaim. The Court instructed: 

“. . . if you determine ... the drivers of both 
cars are negligent and the driver of each is the con¬ 
tributing or proximate cause of the accident, then 
there can be no recovery by either party . . . (Tr. 
291) ... if the collision occurred solely by the negli¬ 
gence of the driver of the Baber car, then your ver¬ 
dict should be in his [defendant’s] favor against the 
Babers, both on the counter-claim and on the origi- 
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nal suit. (Tr. 292-293) . . . and if the driver of the 
car in which Mrs. Baber was riding had the last 
clear opportunity under the rules I have stated to 
avert this collision, then your verdict should be for 
the defendant on the counter-claim against the plain¬ 
tiff (Tr. 293). . . . The undisputed testimony shows 
that Mrs. Baber asked the driver Baker to drive the 
car so that she could sleep. Now, in that case he 
became her agent and she would be responsible for 
the manner in which he drove the car ... (Tr. 293). 
Now, as a matter of convenience in clearing it up, 
during the remainder of this charge, I will only refer 
to Baker as the plaintiff and McDaniel as the de¬ 
fendant. They are not actually plaintiffs or defend¬ 
ants, but the rights of the parties themselves depend 
upon the conduct of these two men” (Tr. 306). 

Counsel for plaintiffs objected to the charge before and 
after it was given (App. 47-49, 52, 56-57). Both plaintiff 
and defendant had submitted prayers for instructions sub¬ 
mitting to the jury the question of fact of whether Mrs. 
Baber, the passenger-bailor, had maintained or surren¬ 
dered control of the automobile to the driver-bailee (App. 
11, 17, 54). 

B. Evidence That Mr. Baber Did Not Give Express 
Or Implied Consent For Mr. Baker To Drive Mr. Baber’s 
Car 

Mr. and Mrs. Baber testified that she borrowed his car 
so that she herself might drive to Waldorf and back 
(App. 21, 22, 36,37). There was no evidence that Mr. Baber 
consented that the car be driven by anyone else, viz., Mr. 
Baker. The Court instructed the jury that the negli¬ 
gence of the driver, Mr. Baker, was necessarily imputed 
to the owner (Tr. 292-293, 306). One of defendant’s 
prayers, No. 9, (App. 17) requested submission to the 
jury of this fact. 
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C. Evidence That Made the Last Clear Chance Doc¬ 
trine Applicable To Plaintiffs’ Action, But Not Applic¬ 
able To Defendant’s Counterclaim Against Plaintiffs. 

The trial court instructed the jury that the last clear 
chance doctrine was applicable both to plaintiffs’ action 
and to defendant’s counterclaim against plaintiffs—viz., 
that the jury could find under the evidence that either 
vehicle had the last clear chance: 

“It is a question of who has a last clear chance to 
avoid the collision (Tr. 289-290; 297-298) . . . Now in 
this case that applies both in the original suit by the 
Bakers against the Akers Motor Lines, and it conversely 
applies to the counterclaim of the Motor Lines against 
the two plaintiffs (Tr. 297) . . . And if either driver 
failed to exercise the means available to himself when 
he had an opportunity to do so to avoid this collision 
after he saw the situation of the other driver or would 
have seen it had he kept a proper lookout, then there 
would be liability, despite the negligence of both driv¬ 
ers.” (Tr. 30S). 

The evidence relating to last clear chance is summar¬ 
ized below, to preclude the necessity of lengthy quota¬ 
tions in the joint appendix. 

Police testified that plaintiffs’ automobile and defend¬ 
ant’s truck collided at the intersection of Montana and 
New York Avenues, N. W. (Tr. 57-61). The automobile 
had traveled 37 feet and defendant’s truck had traveled 
12 feet into the intersection when the collision occurred 
(Tr. 59-61). Plaintiffs’ automobile was traveling north 
on Montana Avenue 1 and defendant’s truck was travel¬ 
ing west on New York Avenue (Tr. 59). 


1 The automobile was traveling on Montana Avenue according to 
the testimony of Mr. Baker, driver of the automobile (Tr. 34-35), 
and police (Tr. 61, 239-240), and also according to the pre-trial 
testimony of the defendant’s driver (Tr. 149-152). At the trial. 
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The automobile did not lay down skid marks (Tr. 74); 
the truck laid down 36 feet of skid marks, of -which 24 
feet were laid down before the truck reached the intersec¬ 
tion (Tr. 64-65, 72). The automobile traveled 140 feet, 
and the truck 77 feet past the point of impact (Tr. 62-63). 
Police Officer Frye said that the truck driver traveling on 
New York Avenue could see some 200 feet ahead before 
arriving at the intersection and that there was no ob¬ 
struction of view for a driver on New York Avenue look¬ 
ing towards Montana Avenue to the left (Tr. 66). Mr. 
Baker told police at the scene the automobile had been 
traveling about 25 miles per hour (Tr. 61-62); the truck 
driver told police the truck had been traveling about 20 
miles per hour at the impact (Tr. 62). 

Mr. Baker, the automobile driver, testified that he was 
traveling about 25 miles per hour (Tr. 35); that he looked 
both ways when he was about 40-50 feet from the inter¬ 
section, and that, at this point, defendant’s truck was not 
in sight (Tr. 35, 50); that he first saw defendant’s truck 
when the automobile was about half-way into the inter¬ 
section, and that he did not have time to apply brakes 
before defendant’s truck struck the automobile (Tr. 51). 
The truck did not blow its horn or give any signal (Tr. 
37). 

Defendant’s truck driver, Mr. McDaniel, of Salisbury, 
North Carolina, (Tr. 132), said his cargo-laden tractor 
trailer was enroute from New York to North Carolina. 
(Tr. 165, 154, 135); that it was traveling west on New 
York Avenue about 20-25 miles per hour (Tr. 139, 147); 

defendant’s driver changed his mind and claimed the automobile 
was traveling on West Virginia Avenue, thereby harmonizing his 
testimony -with the testimony of another witness of defendant (Tr. 
138, 154-155, 159-160, 174). Both avenues were to the left of New 
York Avenue on which the truck was traveling. The conflict is 
immaterial except insofar as it reflects upon the credibility of the 
defendant's testimony. 
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that when the truck was 50-75 feet back from the inter¬ 
section he looked to the left (Tr. 147-148; 138), but did 
not see plaintiff’s automobile because “the view was cut 
off” by parked taxis on a road between the two avenues 
(Tr. 138, 148). He said he looked back to the left, when 
the truck was about 15 feet from the intersection, and 
saw the automobile traveling 40-50 miles per hour on the 
avenue to the left (Tr. 142, 153). He said the automobile 
was then 50-75 feet back from the intersection (Tr. 138, 
141). The following testimony of McDaniel at a deposi¬ 
tion was brought out on cross-examination at the trial 
(Tr. 153-154): 

“Q At that rapid rate of speed, 40 to 50 miles 
an hour, 50 feet away from the intersection, why 
didn’t you apply your brakes immediately? 

“A Because I thought he would stop. 

“Q You figured he would stop? 

“A That is right. 

“Q You took that gamble, he would stop, and it 
turned out he did not. 

“A That is right. 

“Q Did you figure that a man going 40 to 50 
miles an hour, didn’t you think that pretty danger¬ 
ous, to go into an intersection with a man approach¬ 
ing at that speed? 

“A No, because, by George, I had just as much 
right of way as he did. 

“Q So you were relying on your right of way? 

“A No, I was not relying on my right of way; 
but I had as much as he did. 

“Q You had as much right of way as he did? 

“A That is right. I was closer to the intersec¬ 
tion that he was. If he had been paying any atten¬ 
tion at all to what he was doing, why, he would have 
seen me. I don’t think he even looked. 

“Q But you saw him. 

“A Yes, I saw him. 

“Q And you did not see fit to stop your truck 
immediately? 


8 


“A No. If I would go running down the road, 
every time I see a car coming up to the side, slap¬ 
ping on my brakes, I never 'would get from New 
York to North Carolina.” 

McDaniel testified at the trial: “Bv that time I was 

mf 

up about approximately around 15 feet of the intersec¬ 
tion, when I looked back and I saw this car coming, and 
it was coming down West Virginia Avenue there. So I 
assumed he would stop. So as I went on, I got right 
about at the intersection, why he was, oh, I guess, about 
50 or 60 feet back of the intersection, I seen he wasn’t 
going to stop, so I applied my brakes, and at the time 
we had the wreck I was about 15 feet on over into the 
intersection.” (Tr. 138). 

He said he ‘‘slackened up” on the accelerator while 
watching the automobile before reluctantly deciding to 
apply the truck’s brakes (Tr. 141, 153-154). His testi¬ 
mony at the deposition that he did not apply brakes 
until he was in the intersection was introduced on cross- 
examination (Tr. 157). 

The truck driver admitted reviewing testimony to be 
given at the trial, while travelling to the trial from North 
Carolina with the truck owmer and another defense wit¬ 
ness, Mr. Avinger (Tr. 159). 

Mr. Avinger, another truck driver, claimed he saw’ the 
collision to his left, vrhereas it had to be to his right, if 
he did see it (Tr. 168-171). He concealed from police 
that he had allegedly witnessed the accident, but volun¬ 
teered his name at the scene to defendant’s truck driver, 
and subsequently wrote to defense counsel offering to 
testify for defendant as a member of the trucking asso¬ 
ciation (Tr. ISO-187, 193, 195, 200-201). As to police, he 
said: “They could get my name as a witness, if they 
wished it, in court” (Tr. 201). His testimony was so 
discredited that plaintiffs’ counsel, at a bench conference, 
commented ‘‘there is a serious question if he ever saw 
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the accident”, and the trial judge observed: “I think it 
is too.” (Tr. 198). Defendant’s witness, Mr. Hensley, 
was asleep in the truck at the time of the collision, but 
offered conjecture evidence as to what he did not see 
(Tr. 208 et seq.). 

SUMMARY OF ARGUMENT 

The trial court erred in instructing the jury that, as 
a matter of law, any negligence of the driver of the 
automobile, Mr. Baker, must be imputed to the sleeping 
passenger, Mrs. Baber. The uncontradicted evidence was 
that Mrs. Baber was not the owner of the automobile, 
but had borrowed the car from her husband, who was 
the owner, and therefore, the Automobile Owner’s Finan¬ 
cial Responsibility Act did not apply to Mrs. Baber. 
Thus, the common law rule did apply that a passenger 
who initially had control “may by word or action, have 
expressly or impliedly transferred his right of control to 
the driver: where there is evidence of any such words or 
action or conduct ... or any other circumstances bearing 
on the question as to whether he in fact surrendered the 
right of control, the question becomes, of course, a factual 
one for determination by the jury.” Myles v. Philadelphia 
Transportation Co. 189 F. (2d) 1014 (CCA 3), (1951). 
Here the jury could reasonably have inferred relinquish¬ 
ment of control from substantial evidence that Mrs. Baber 
was too sleepy to drive, and that therefore, she expressly 
surrendered complete control to a person who was fit to 
drive, in whom she reposed complete confidence because 
he was an automobile expert and because he was familiar 
with the route. And the jury could further have found 
that the respective relinquishment and assumption of con¬ 
trol were made manifest by Mrs. Baber’s act of imme¬ 
diately going to sleep upon getting into the automobile, 
and by the understanding that the driver continue on in 
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the automobile to his own residence, after letting Mrs. 
Baber out at her home. There was no evidence that Mrs. 
Baber attempted to exercise any actual control, which 
would have been impossible, because she fras asleep 
throughout the trip. 

The court erred in instructing the jury that any negli¬ 
gence of the driver must be imputed to the automobile 
owner. Mr. Baber consented only to use of his vehicle 
bv Mrs. Baber, and whether or not her bailment of the 
automobile to the third person did, or did not exceed the 
scope of the husband's express or implied consent, was a 
jury question under the Financial Responsibility Act. 

The court erred in permitting cross-examination of the 
driver, Mr. Baker, by defense counsel, concerning a de¬ 
fault judgment entered against him on defendant's third- 
party complaint. This questioning, by design, led the 
jury to believe that the very question the jury here had 
to decide—whether Mr. Baker had been negligent—had 
been determined in a prior judicial proceding. This was 
particularly prejudicial because the court instructed that 
any negligence of the driver must be imputed to both 
plaintiffs. 

The court erred in applying the last clear chance doc¬ 
trine against both driver. This created a miasma of con- 

c? 

fusion in the jury’s mind, led to three days of jury de¬ 
liberation, punctuated by repeated requests for clarifica¬ 
tion of the two-way application, and required the jury to 
make the impossible evaluation of which driver had the 
best or lust last clear chance. The court compounded its er¬ 
ror by telling the jury, in response to the jury’s last 
query, that the driver of Mr. Baker’s automobile was 
chargeable with knowledge of what he should have seen, 
whilst failing to further instruct on the means-available 
requirement viz., that the jury could consider what the 
driver should have seen, but could only hold him re- 
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sponsible if at the speed he was, not sJwuld have been 
travelling, he could have had a last chance. 

ARGUMENT 

I. Because the Jury Might Reasonably Have Inferred 
From the Evidence That Mrs. Baber, Travelling in the 
Car As a Sleeping Passenger, Had, By Words and Con¬ 
duct, Surrendered Complete Control of the Car to the 
Driver, the Court Erred In Instructing the Jury That 
the Negligence, If Any, of the Driver, Must Be Imputed 
To Mrs. Baber. 

The trial court erred in instructing the jury that, as a 
matter of law, any negligence of the driver, Mr. Louis 
Baker, must be imputed to Mrs. Emmett Baber, both 
as to her suit against defendant and as to defendant’s 
counterclaim .against her (See Statement of the Case, 
supra, ]>ps. 3-4). Counsel for both plaintiff and defendant 
had requested submission to the jury of the factual ques¬ 
tion of whether the driver did or did not have complete 
control of the automobile. (App. 11, 17). 

The Automobile Owner’s Financial Responsibility Act 
of the District of Columbia had no application to the 
question as to whether the driver’s negligence was im¬ 
putable to Mrs. Baber. That statute applies only to the 
liability of an automobile owner and she was not the 
owner (App. 36, 21 ). 2 


-Title 40-403. D. C. Code, (1951): . . Whenever any motor 

vehicle, after the passage of this chapter, shall be operated upon 
the public highways of the District of Columbia by any person 
other than the owner, with the consent of the owner, express or 
implied, the operator shall, in case of accident, be deemed to be 
the agent of the owner of such motor vehicle, and the proof of the 
ownership of said motor vehicle shall be prima facie evidence that 
such person operated said motor vehicle with the consent of the 
owner . . 
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It also should be noted that the court’s binding in¬ 
struction on imputation of negligence could not logically be, 
and was not in fact, based on any finding by the court 
that plaintiff-passenger had assumed any risk or was her¬ 
self contributorily negligent. The court expressly stated 
that there was no evidentiary foundation to even warrant 
submission of issues of contributory negligence or as¬ 
sumption of risk, by the passenger-plaintiff, to the jury. 
(“The Court: I don’t see any negligence on the part of 
the plaintiff herself. It (defendant’s prayer) is denied 
(Tr. 278). .. . I don’t think there is any assumption of 
risk shown.” (Tr. 280)). The fact that the passenger 
went to sleep in the car would not be a logical basis for 
imputing the driver’s negligence; in any case, it would, 
at most, have possibly raised a jury question of con¬ 
tributory negligence, but would not have warranted a 
binding instruction of contributory negligence. Nichols 
v. Barton, 201 F. (2d) 110 (CCA 10) (1953); C. <& P. 
Tel. Co. v. Merriken, 147 Md. 572, 128 A. 277 (1925). 

Solely, then, on grounds of common law agency, the 
trial court ruled that the mere fact that Mrs. Baber had 
asked Mr. Baker to drive the automobile established a 
principal—agent relationship which, as a matter of law, 
necessitated imputation of the agent’s negligence to the 
principal (See Statement of the Case, supra, p. 4). 

The trial court erred in failing to recognize, as the 
Third Circuit Court of Appeals did in Myles v. Phila. 
Transportation Co., 189 F. (2d) 1014,1017 (1951), that the 
person who turns over a car to another to drive, and 
travels in the car as a passenger “. . . may, by word or 
action, have expressly or impliedly transferred his right 
of control to the driver; where there is evidence of any 
such words, actions or conduct on the part of the 
[owner] [plaintiff], or any other circumstances bearing 
on the question as to whether lie in fact surrendered his 
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right of control, the question becomes, of course, a fac¬ 
tual one for determination by the jury.” 

The facts of the Myles case are directly in point. The 
owner was the passenger and had asked his wife to drive 
his car because he was sleepy. She drove and he fell 
asleep. 

In the Myles case, the legal status of the owner-pas¬ 
senger, in relation to the driver, is analagous to the 
status of the non-owner-passenger, in relation to the 
driver, in the case at bar. In the Myles case, the acci¬ 
dent occurred in a state (Pennsylvania) which has no 
statute controlling the liability of an automobile owner 
who bails his car to another; in the case at bar, the Dis¬ 
trict’s Automobile Owner’s Financial Responsibility Act 
did not apply to Mrs. Baber, since she was. not the owner. 
Therefore, in both cases, the status of the passenger in 
relation to the driver was governed by the common law. 
Actually, the Myles case facts were even stronger from 
defendant’s point of view, because there the passenger 
was the automobile owner and, at common law, there is 
a “. . . a presumption, in the absence of any evidence to 
the contrary, that an owner present in the car has power 
to control it.” Myles v. Philadelphia Transportation Co., 
189 F. (2d) at p. 1016. 

The Third Circuit Court of Appeals found the evidence 
in the Myles case sufficiently met the presumption of the 
owner’s continued power to control to create a jury ques¬ 
tion. The evidence—virtually identical to the evidence in 
the case at bar—was that the owner had asked another 
person to drive because the owner was sleepy, and then 
the owner had fallen asleep while the other person was 
at the wheel. This raised a jury question of whether the 
owner-passenger had surrendered control to the driver, 
the court held. The court pointed out that: 
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. . words or actions of the owner-passenger in¬ 
dicating that the driver is to act entirely on his own 
responsibility and as free of supervision as if the 
owner were absent can relieve the owner-passenger 
of responsibility beyond normal agency limitations, 
which might otherwise result from his mere presence 
in the vehicle. The owner’s behavior may tell the 
story effectively without explicit accompanying narra¬ 
tive : his dozing more clearly than articulated phrases 
may convey to the driver the message ‘You are en¬ 
tirely on your own responsibility just as if I were 
absent.’ It seems logical to permit the trier of fact 
to draw the inference it considers reasonable in the 
circumstances. Cf. Stafford v. Roadway Transit Com¬ 
pany, 3 Cir., 1948, 165 F. (2d) 920, 922.” Myles v. 
Philadelphia Transportation Co., 189 F. (2d) at p. 
1017. 

So in the case at bar, the jury could reasonably have 
inferred that Mrs. Baber—whose status was less than 
that of an owner, she being a bailee from the owner— 
had by her actions and words relinquished control to the 
driver. The jury could have inferred relinquishment of 
control from the facts in evidence, viz., (a) that she felt 
sleepy and therefore deemed herself not in condition to 
control a car and for that very reason turned the control 
over to the driver; (b) that the driver was a person she 
knew, and that, he, as a foreman of an automobile repair 
shop, was presumably regarded by her as an expert on 
automobiles and that therefore Mrs. Baber was reason¬ 
ably satisfied that she could, and so did, turn control 
over to him: (c) that she told him she was too sleepy 
to drive and thereby indicated that she intended to go to 
sleep in the car, and that she in fact did go to sleep, 
almost immediately, and that the driver noticed this, and 
that, therefore, it was mutually understood that the dri¬ 
ver was in complete control: (d) and this understanding 
was further established by the evidence that Mrs. Baber 
expected that he would continue on in the ear to his own 
home after dropping her off at her own residence (See 
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Statement of the Case, supra, pps. 2-3). If she deemed 
him competent to drive alone after dropping her off, then 
certainly she deemed him competent to drive with com¬ 
plete authority while she was in the car and asleep. 

For all these reasons, it would appear, in fact, to be 
against the weight of the evidence to conclude that she 
maintained the right of control, or actually exercised the 
right of control. The very reason for turning the car 
over to the driver was that she was not in condition to 
control a car. Tier words and actions signified, in 
the language of the Court in the Myles case: “You take 
over as if T were not present.” At the very least, there 
was a question of fact to be resolved by the jury. As the 
court said in the Myles case: 

“. . . we believe it within the area of reasonable¬ 
ness for the jury to conclude that there had been an 
exculpatorv surrender of the right of control . . .” 
189 F. (2d) at p. 1018. 

Similarly, in Stafford v. Roadway Transit Company , 
165 F. (2d) 920 (1948) (CCA, 3), the trial court, sitting 
without a jury, found, as a matter of fact, that the owner- 
passenger, Stafford, because he was sleepy, had turned 
over control to a friend, Barringer, who took the wheel, 
and that Stafford had then gone to sleep and remained 
asleep throughout the trip, and thereby Stafford had indi¬ 
cated relinquishment of the right to control. 

The Third Circuit Court of Appeals held: 

“. . . there was ample support for the Trial 
Judge’s finding that Stafford had turned the entire 
control of the car over to Barringer as his permissive 
driver and had no right to share in the control of 
the car at the time of the accident. Indeed, being 
asleep, it would have been impossible for him to have 
exercised such control.” 

As this Court said in Bernhardt v. City and S. Ry. Co., 
49 App. D.C. 265, 263 F. 1009 (1920), where a reason¬ 
able question of fact arises from the evidence “. . . as 
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to whether or not the driver was the agent or repre¬ 
sentative of the plaintiffs and as such subject to their 
direction . . .” it is reversible error for the trial court 
to instruct that the driver’s negligence is imputed to the 
passengers. 

“It is well settled in the federal jurisdiction that 
the negligence of a driver of a passenger vehicle is 
not imputable to his passenger where the latter has 
no right to control his actions and makes no effort 
to do so.” Burke v. Anacostia <& Pot. Ry. Co., 48 
App. D. C. 296 (1919). 

To the same effect, see Peigh v. Baltimore & Ohio Ry. 
Co., 204 F. (2d) 391 (App. D.C.) (1953); Campbell v. 
District of Columbia, 64 App. D. C. 375, (1935); Stearns 
v. Lindow, 63 App. D. C. 134, (1934); Peake v. Ramsay, 
43 A. (2d) 763, Ohm. Ct. App. D. C.) (1945); Smith v. 
Doyle, 69 App. 1). C. 60, (1938); Old Dominion Stages v. 
Connor, 67 App. D. C. 15S, 90 F. (2d) 403 (1937). 

In the recent case of Tobin v. Hoffman, 96 A. (2d) 
597, 600 Old.) (1950) the Court of Appeals of Maryland, 
in applying District of Columbia law to an automobile col¬ 
lision in the District of Columbia, reversed the trial court 
for imputing the negligence of the driver to a passenger as a 
matter of law. Plaintiff was a passenger in a car oper¬ 
ated by a business partner of her husband. The car 
was partnership property. The Maryland Court of Ap¬ 
peals, assuming that plaintiff herself was also a partner 
of the driver, ruled that “before Hoffman’s (the driver’s) 
alleged negligence may be imputed to plaintiff there must 
be a finding that she could exercise or in fact exercised 
control over the car’s operation.” The court ruled that 
“. . . this is at most a matter in the jury’s realm; the 
court should not determine as a matter of law that there 
was such control,. . .” 
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The Maryland Court of Appeals, in further support of 
its position, noted that plaintiff was a relatively inexpe¬ 
rienced driver, and that the accident "was sudden, and 
therefore found that “. . . a jury could reasonably con¬ 
clude that under the circumstances she had no right or 
duty to intervene.” So in the case at bar, the jury 
could reasonably have inferred that the passenger who 
had turned over control of the car because she was in no 
condition to drive, had no duty, and, under the circum¬ 
stances, no right to intervene to control a driver who 
was apparently more fit at the time to be in control of 
the car. 

Plaintiff respectfully submits, on this appeal, involving 
the propriety of the withdrawal of an issue of fact from 
the jury, as in the case of withdrawal of an entire case 
from the jury, that the evidence must be construed most 
favorably to the plaintiff. And to this end, plaintiff is 
“entitled to the full effect of every legitimate inference” 
deducible from the evidence; and, if upon the evidence 
so construed, reasonable men might differ, the issue 
should have gone to the jury. Shewmaker v. Capital 
Transit Co., 79 App. D. C. 102, 143 F. (2d) 142 (1944). 
Also see Peigh v. Baltimore & Ohio Ry. Co., supra; 
Higashi v. Shifflett, 90 App. D. C. 302, 195 F. (2d) 784 
(1952). 

The burden of proof, of course, was on defendant to 
establish that the negligence of the driver was imputable 
to the passenger because this was an affirmative defense. 
And this defense required establishment of the intentions 
of the passenger in relation to the driver, and intention 
is always a question of fact where, from uncontradicted 
facts relevant to intent, contradictory inferences may be 
drawn. Little v. French, 71 A. (2d) 534 (Mun. Ct. of 
App., T). C.). 
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In light of the circumstance that in the Myles and 
Stafford cases, the judges of the trial and appellate 
courts found that the trier of fact could reasonably infer 
an exculpatory surrender of control by the sleeping pas¬ 
senger—on the basis of facts virtually identical to the 
facts in the case at bar—it would be harsh, indeed, to 
find that reasonable men—the jury in the case at bar— 
could not have found such an exculpatory surrender of 
control in the case at bar. 

II. Because the Jury Might Reasonably Have Inferred 
From the Evidence That the Car Owner, Mr. Baber, 
Never Consented To Use of the Car By Mr. Baker, the 
Court Erred In Imputing the Driver’s Negligence To the 
Owner. 

The trial court erred in instructing the jury, as a mat¬ 
ter of law, that any negligence of the driver must be 
imputed to the car owner, Mr. Baber, who had loaned 
the car to Mrs. Baber (Tr. 291-293, 306). The court 
should have submitted to the jury the factual question of 
whether the owner, Mr. Baber, in lending his car to his 
wife, expressly or impliedly consented to her lending it 
to a third person. 

The court told the jury that the legal reason for im¬ 
puting the driver’s negligence to Mr. Baber was that, 
under law of the District of Columbia, “the owner of a 
car is responsible for the conduct of anyone to whom he 
lends the car.” (Tr. 293). It is respectfully submitted 
that (a) even if correct, this statement of law was inap¬ 
posite because there was no evidence that the husband 
loaned the car to Mr. Baker, and that (b) this statement 
actually misstated the law. 

The Financial Responsibility Act does no more than 
shift the burden of proof so that the proof of ownership 
of an automobile establishes a prima facie case of con¬ 
sent by the owner to the use of a car by the driver. 
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This is merely a rebuttable presumption and, if there is 
any credible evidence of no consent, a jury question as 
to consent is raised. Rosenberg v. Murray, 73 App. D. C. 
67, 116 F. (2d) 552 (1940). An owner may lend his 
car to another and not be liable, under the Financial 
Responsibility Act, for the borrower’s conduct, if the 
borrower makes a substantial deviation from the use 
authorized by the owner. Senator Cab Co. v. RoSiberg, 
42 A. (2d) 245, 73 W.L.R. 371, 372 (1945); 83 ALR 872. 

In the case at bar, the evidence was that the husband 
gave permission to the wife and to no one else to use 
and drive the husband’s car (App. 22, 36-37). She subse¬ 
quently, without knowledge or consent by the husband, 
turned the car over to Baker (App. 21, 23, 37). 

Whether these facts warranted an inference of implied 
consent by the husband to the wife to lend the car to 
another, or whether the wife’s act of bailing the hus¬ 
band’s car to a third person exceeded the scope of the 
authorization of the husband, and constituted a substan¬ 
tial deviation, negating consent, was a factual question 
which the jury should have determined. Contrary to the 
court’s statement of the law, an owner can lend his car to 
another and not be liable under the Financial Responsi¬ 
bility Act if the user exceeds the scope of consent. Sena¬ 
tor Cab Co. r. Rothberg , supra. 

Furthermore, the court erred in instructing the jury 
that “if she (Mrs. Baber) cannot recover then he (the 
husband) cannot recover.” (Tr. 292). The jury might 
have found no consent by the husband, express or im¬ 
plied, to use of the car by Mr. Baker. If it had, the 
driver’s negligence would not have been imputed to the 
owner, and the owner might have recovered from defend¬ 
ant, regardless of whether the driver’s negligence was or 
was not imputed to Mrs. Baber. 
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III. Evidence That Defendant Had Obtained A De¬ 
fault Judgment Against Baker, the Driver, Was Erro¬ 
neously Admitted and Was Prejudicial. 

The trial court erred in authorizing defense counsel to 
recall to the stand Louis Baker, the driver of the auto¬ 
mobile, for the sole purpose of cross-examining him to 
establish that a default judgment had been taken against 
Baker on the third-party complaint filed by defendant 
against Baker (App. 35, 38-39). Since the court instructed 
the jury that the negligence of Baker was imputable, as 
a matter of law, to both plaintiffs, this evidence was 
highly prejudicial to plaintiff, leading the jury to believe 
that the prior judgment had established that the collision 
was caused by Baker’s operation of the automobile. The 
prejudicial nature of this evidence was exacerbated by the 
question addressed by defense counsel to Baker: “Didn’t 
you know that when you didn’t answer that complaint, 
that was admitting that you were at fault?” (App. 38). 
While plaintiffs’ objection was sustained to this question, 
the prejudicial nature of the question and the implication 
thereof could not be expunged. The trial judge should, 
at the very least, have instructed the jury to disregard 
the entire subject of the default judgment. The plaintiffs 
were not bound by that judgment, as the trial court sub¬ 
sequently conceded (App. 48). Plaintiffs could not have 
precluded the default judgment against Baker, nor could 
they have defended the action against Baker on Baker’s 
behalf. See Geritri / r. Forrufjfjui . 53 SE (2d) 741 (W. 
Ya.) (1949). 
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IV. The Trial Court Erred In Applying the Last 
Clear Chance Doctrine To Drivers of Both Vehicles. 

A. The Court’s Instructions Indicated To The Jury 
That It Could Fnd That Each Driver Had a Last Clear 
Chance, And That The Jury Would Then Have to De¬ 
termine Which Driver Had the Last, Last Clear Chance. 

The trial court, after instructing the jury on last clear 
chance as to plaintiffs’ action against defendant, erred in 
instructing the jury on last clear chance as to defend¬ 
ant’s counter-claim against plaintiffs (See Statement of 
the Case, supra, p. 5). Counsel for plaintiffs objected 
to the application of last clear chance in defendant’s 
counter-claim against plaintiffs (App. GO). Defense coun¬ 
sel did not ask for a last clear chance instruction in de¬ 
fendant’s counterclaim, and objected after instructions 
were given as to both drivers (App. 15-1S, 57, 60). 

If it was error to apply the doctrine against either 
driver, this two-way error did not cancel itself out, be¬ 
cause the record shows that the jury found for defendant 
on plaintiffs’ claim and on the counterclaim, on the very 
ground of last clear chance, under the erroneous con¬ 
structions of the trial judge (App. 57-62) (See Tr. 311- 
312, 295-310). 

Plaintiffs submit that the doctrine was properly ap¬ 
plied against defendant because Mr. Baker, driver of the 
automobile, did not see the defendant’s truck until the 
automobile was half-way into the intersection, too late to 
apply brakes, whereas the truck driver could have seen 
some 200 feet ahead, according to police, and at 25 miles 
an hour, the truck could have stopped in much less than 
200 feet—74.5 feet to be exact. 3 (See Statement of the 
Case, supra, pps. 6-8). 
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However, by applying last clear chance to both drivers, 
the court thereby advised the jury that it could find that 
either driver had means available to avoid the collisions 
at a time when the other driver was oblivious to the 
peril or unable to extricate himself. If there was evi¬ 
dence to justify a finding that either driver had a last 
clear chance, then the jury could find that each driver 
had a last clear chance but that one driver had a better, 
or later last clear chance. This would involve an absurd 
extenstion of the humanitarian doctrine, requiring the 
jury to speculatively weigh one last clear chance against 
another. Certainly the doctrine was never intended to be 
so used, or abused. 

B. In Replying To The Final Jury Request For Clari¬ 
fication Of The Last Clear Chance Charge, The Trial 
Court Erred In Failing To Advise The Jury That The 
Doctrine Applies Only vis To Means Actually Available 
To A Driver. 

The two-way application of the doctrine did, in fact, 
create such a miasma of confusion that the jury deliber¬ 
ated three days, and repeatedly returned for further in¬ 
structions on the doctrine (Tr. 293-314) (App. 57-62.) The 
trial judge resolved the jury’s dilemma by compounding 
the original error. Thus, when the jury handed to the 
trial judge a note inquiring about application of the doc¬ 
trine to the automobile driver (App. 59-61) the court in¬ 
structed that the jury could impute to that driver knowl¬ 
edge of what he should have, hut did not see (App. 61). 
The court did not then add that the jury could only con¬ 
sider if the automobile driver had a last clear chance with 
the means available, viz., at the speed he was, not should 


3 This figure is from the stopping distance chart of the United 
States Public Roads Administration, used by the Metropolitan 
Police Department of the District of Columbia. 
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have been travelling. United States v. Morrow, 87 App. 
D. C. 84, 182 F. (2d) 986 (1950). This omission was cru¬ 
cial because the truck driver claimed the automobile was 
travelling 40 to 50 miles per hour right up to impact, or 
several times the truck’s speed, and if the jury had been 
advised, in this last instruction, of the “means available” 
requirement of last clear chance, the jury could have come 
to but one conclusion—that defendant’s testimony estab¬ 
lished that the automobile, travelling much faster, could 
not have had a last clear chance that the much slower- 
moving truck did not have. 

When plaintiffs’ counsel objected to this last charge as 
practically compelling a verdict for defendant, the court, 
in effect, conceded this, was so and commented, “Well, I 
think they ought to probably.” (Tr. 312). Plaintiffs sub¬ 
mit that the conflict in the evidence as to the speed of 
the vehicles, their relative positions, visibility, and as to 
which was the striking vehicle, coupled with a serious 
question as to credibility of defendant’s witnesses did not 
warrant a directed verdict, which was what the court’s 
last charge amounted to. 

CONCLUSION 

For the several reasons advanced above the judgment 
below should be reversed and appellants should be 
awarded a new trial. 

Respectfully submitted, 

Leonard Melrod 
Woodward Building 
Washington, D. C. 

Attom-ey for Appellant 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

KATHERINE BABER 
1515 Dennis Avenue 
Silver Spring, Maryland 

and 

Emmett Baber 
1515 Dennis Avenue 
Silver Spring, Maryland 

Plaintiffs 


vs 

AKERS MOTOR LINES, INC. 

Gastonia 
North Carolina 

Defendant 

Civil Action No. 3684—’50 
Complamt 

(Damages for Personal Injuries to Passenger 
in an Auto-Truck Collision) 

1. The claim for relief herein on behalf of the plain¬ 
tiffs, Katherine Baber and Emmett Baber, against the 
defendant, Akers Motor Lines, Inc., is for an amount in 
excess of Three Thousand Dollars, ($3,000.00), and is 
within the jurisdiction of this Court. 

2. On June 22, 1950 at or about 3:50 A.M., plaintiff, 
Katherine Baber, was a passenger in an automobile being 
operated in a northerly direction on Montana Avenue, 
N. E., at or about its intersection with New York Ave¬ 
nue, in the District of Columbia. At said time and place, 


defendant owned and operated by its agent and servant 
employee, a motor truck in a westerly direction on New 
York Avenue at or about said intersection. As a result 
of the negligence and carelessness on the part of the 
operator of said truck, owned by said defendant, and as 
a result of said operator’s violation of the Traffic and 
Motor Vehicles Regulations of the District of Columbia 
then and there in full force and effect, said truck was 
forced to collide with the automobile in which said plain¬ 
tiff was a passenger, within said intersection, thereby 
causing plaintiff to be thrown against parts of said au¬ 
tomobile thereby sustaining permanent physical inju¬ 
ries. 

324 3. The injuries sustained by said plaintiff con¬ 

sisted of numerous bruises and contusions about 
her arms, legs and body and she sustained a fracture to 
the 10th dorsal and 1st lumber vertebrae in her spine 
with permanent injuries to her spine and to the muscles, 
tissues and ligaments thereof and her nervous system 
was severely shocked and permanently injured and she 
suffered, and will suffer, great physical pain and mental 
anguish, all to her damage in the sum of Twenty Five 
Thousand Dollars, ($25,000.00), besides costs. 

4. The plaintiff, Emmett Baber, is the husband of the 
plaintiff, Katherine Baber, and as a result of the in¬ 
juries sustained by his said wife, he incurred and will 
incur large expense for medical, surgical, hospital, x-ray 
and nursing treatment in an effort to cure his said wife’s 
injuries and he lost the society and consortion of said 
wife during her illness and in the future, all to his dam¬ 
age in the sum of Five Thousand Dollars, ($5,000.00), 
besides costs. 

WHEREFORE, plaintiff, Katherine Baber, demands 
judgment against the defendant, in the sum of Twenty 
Five Thousand Dollars, ($25,000.00), besides costs. 


WHEREFORE, plaintiff, Emmett Baber, demands 
judgment against the defendant, in the sum of Five 
Thousand Dollars, ($5,000.00), besides costs. 

LUBAR, O’KEEFE, FRIED- 
LANDER & MELROD 
By /s/ Leonard S. Melrod 
Leonard S. Melrod 
Attorney for Plaintiffs 
200 Woodward Bldg. 

Jury Demand, 

Plaintiffs demand trial by jury on all issues. 

LUBAR, O’KEEFE, FRIEDLANDER 
& MELROD 

By /s/ Leonard S. Melrod 
Leonard S. Melrod 
Attorney for Plaintiffs 
200 Woodward Bldg. 

• • # • 
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Answer and Counterclaim of Defendant 
Akers Motor Lin-es, Inc. 

Answer 

First Defense : 

The Complaint fails to state a claim against the de¬ 
fendant upon which relief can be granted. 

Second Defense : 

1. The Defendant admits the allegations contained in 
paragraph one of the Complaint. 

2. In answer to paragraph two of the Complaint, the 
Defendant admits that on June 22, 1950 at about 3:50 
A.M., that thev were the owners of a tractor-trailer 
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which was being operated by their employee in a westerly 
direction on New York Avenue and said tractor-trailer 
was struck by the Plaintiffs’ passenger car which, at the 
time and place aforesaid, was being operated by the ser¬ 
vant, agent and employee of the Plaintiffs, Louis E. 
Baker, in a northerly direction on Montana Avenue, in 
violation of the traffic and motor vehicle regulations of 
the District of Columbia then and there in full force and 
effect. All of the rest of the allegations of the said para¬ 
graph two of the Complaint are denied. 

3. In answer to paragraphs three and four of 
326 the Complaint, the Defendant is without knowledge 
or information sufficient to form a belief as to the 
truth of the allegations concerning the damages, inju¬ 
ries, losses, expenses and loss of society and consortium 
of said wife during her illness and future damages, etc. 
mentioned by the Plaintiffs, and demands strict proof 
thereof. All other allegations, of said paragraphs three 
and four of the Complaint are denied. 

Third Defense : 

The accident set out by the Plaintiffs was the result 
of the negligence or contributory negligence of the Plain¬ 
tiffs’ agent, servant or employee, Louis E. Baker, in the 
operation of their motor vehicle when it collided with 
the Defendant’s tractor-trailer, and that the said Plain¬ 
tiffs’ driver, after seeing the Defendant’s agent, servant 
or employee’s position of peril, failed to exercise due 
care to avoid the collision which followed. 

/s/ E. Willard Hyde 
E. Willard Hyde 
Attorney for Defendant 
710 14th St., N. W., 
Washington 5, D. C. 
NAtional 2820 




Counterclaim Against 
Katherine Baber and Emmett Baber 

1. For counterclaim against the Plaintiffs, Katherine 
Baber and Emmett Baber, the Defendant says that the 
accident mentioned by the Plaintiffs was caused by the 
Plaintiffs’ agent, servant or employee’s negligence, and 
damaged the Defendant’s 1950 Mack Tractor in the sum 
of One Hundred Eighty and 04/100 ($180.04) Dollars, 
and loss of use of said tractor while undergoing repairs 
for five days at the rate of Twenty-Five ($25.00) Dollars 

per day or One Hundred Twenty-Five ($125.00) 
327 Dollars, or a grand total for the cost of repairs 
and loss of use of Three Hundred Five and 04/100 
($305.04) Dollars. 

WHEREFORE, the Defendant demands Judgment 
against the Plaintiffs, Katherine Baber and Emmett 
Baber in the sum of Three Hundred Five and 04/100 
($30.40) Dollars, besides costs. 

2. For further counterclaim against the Plaintiffs, 
Katherine Baber and Emmett Baber, the Defendant says 
that the accident mentioned by the Plaintiffs was occa¬ 
sioned by the negligence of the Plaintiffs’ agent, servant 
or employee, Louis E. Baker and, therefore, that the said 
Defendant, Akers Motor Lines, Inc. should be exonerated 
from any damages, injuries, medical costs, loss of time, 
love and affection and consortium alleged by the Plain¬ 
tiffs, Katherine Baber and Emmett Baber. 

WHEREFORE, the Defendant demands Judgment 
against the Plaintiffs, Katherine Baber and Emmett 
Baber and/or their agent, servant or employee, Louis E. 
Baker, who is now made a party Defendant to this suit, 
for all sums which may be adjudged against it in favor 
of the Plaintiffs, Katherine Baber and Emmett Baber. 






/s/ E. Willard Hyde 
E. Willard Hyde 
Attorney for Defendant 
710 14th St., N. W., 
Washington 5, D. C. 
NAtional 2820 
# * * # 
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Third Party Complaint 

1. The Plaintiffs, Katherine Baber and Emmett Baber, 
have filed against the Defendant Akers Motor Lines, Inc., 
a Complaint, a copy of which is hereto attached as Ex¬ 
hibit ‘A’. 

2. That on June 22, 1950 at about 3:50 A.M., the 
Plaintiff, Katherine Baber, was in lawful possession of 
a passenger car in which she was riding, owned by her 
husband, Emmett Baber, and being operated with the 
knowledge and consent of Emmett Baber and Katherine 
Baber by their servant, agent or employee, the Third 
Party Defendant, Louis E. Baker, in a northerly direction 
on Montana Avenue, N. E., where it intersects with New 

York Avenue, in the District of Columbia. At said 

329 time and place, the Defendant, Akers Motor Lines, 
Inc. was operating, through its agent, servant or 

employee, a tractor-trailer truck in a westerly direction 
on New York Avenue, at said intersection, and as a re¬ 
sult of the negligence and carelessness on the part of the 
Third Party Defendant, and as a result of said operator’s 
violation of the traffic and motor vehicle regulations of 
the District of Columbia then and there in full force and 
effect, said passenger car was forced to collide with the 
tractor-trailer truck, doing damage to the truck according 
to the repairing garage, of One Hundred Eighty and 
04/100 ($180.04) Dollars and loss of use of said truck 


while undergoing repairs for five days at the rate of 
Twenty-Five ($25.00) Dollars per day or One Hundred 
Twenty-Five ($125.00) Dollars, or a total loss sustained 
by the said Defendant, Akers Motor Lines, Inc. of Three 
Hundred Five and 04/100 ($305.04) Dollars. 

3. That it is further alleged by the Plaintiffs, Kath¬ 
erine Baber and Emmett Baber, that Katherine Baber 
was thrown against parts of said automobile and sus¬ 
tained permanent and physical injuries, physical pain and 
mental anguish, and demands Twenty-Five Thousand 
($25,000.00) Dollars for her injuries, besides, costs. That 
the Plaintiff, Emmett Baber, the husband of the Plaintiff, 
Katherine Baber, has, as a result of the injuries sus¬ 
tained by his said wife, incurred and wall incur large 
expenses for medical, surgical, hospital, X-ray and nurs¬ 
ing treatment and he lost the societv and consortium of 
his wife during her illness and has requested for dam¬ 
ages, the sum of Five Thousand ($5,000.00) Dollars, be¬ 
sides costs. 

WHEREFORE, the Defendant, Akers Motor Lines, 
Inc., demands Judgment against the said Third Party 
Defendant, Louis E. Baker, for the damage and loss of 
use of its truck in the sum of Three Hundred Five and 
04/100 (305.04) Dollars, and for all sums which may 
be adjudged against it in favor of the Plaintiffs, 
330 Katherine Baber and Emmett Baber. 

/s/ E. Willard Hyde 
E. Willard Hyde 
Attorney for Akers Motor 
Lines, Inc., 

Third-Party Plaintiff 
710 14th St, N. W., 
Washington 5, D. C. 
NAtional 2820 


331 Filed Jan 15 1951 Harry M. Hull, Clerk 


Answer of Plaintiffs to Counterclaim of Defendant 

Akers Motor Lines, Inc. 

First Defense 

The counterclaim fails to state a cause of action upon 
which relief can be granted. 

Second Defense 

Answering paragraph 1, plaintiffs deny each and every 
allegation contained therein. 

Third Defense 

Answering paragraph 2, plaintiffs deny each and every 
allegation contained therein. 

WHEREFORE, plaintiffs demand that the counter¬ 
claim be dismissed with costs. 

LUBAR, O’KEEFE, FRIEDLANDER 
& MELROD 

Bv /&/ Leonard S. Melrod 
Leonard S. Melrod 
Attorney for Plaintiffs 
200 Woodward Building 

# # • * 

332 Filed Dec 1 1951 Harry M. Hull, Clerk 

Order for Entry of Default Judgment 

Upon application of Akers Motor Lines, Inc., Defend¬ 
ant and Third Party Plaintiff, through its attorney of 
record, E. Willard Hyde, a Motion for Default and Judg¬ 
ment was heard by this Court, and it appearing that 
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summons and copy of complaint were duly served per¬ 
sonally on Louis E. Baker, Third Party Defendant here¬ 
in, by the United States Marshal for the District of 
Columbia, and said Third Party Defendant has failed to 
answer or otherwise defend or appeared in this cause, the 
Clerk of this Court is directed to enter an order for entry 
of default judgment in the amount of Three Hundred 
and Five and 04/100 Dollars against Third Party De¬ 
fendant, Louis E. Baker, this 1st day of December, 1952. 

/s/ James R. Kirkland 
Judge 

333 Filed Dec 1 1952 Harry M. Hull, Clerk 

Judgm-ent on Default 

Upon application of Akers Motor Lines Incorporated, 
Defendant and Third Party Plaintiff, through its attorney 
of record, E. Willard Hyde, and it appearing by said 
attorney’s affidavit dated May 7th 1952, filed herein, that 
summons and copy of complaint were duly served per¬ 
sonally on Louis E. Baker, Third Party Defendant here¬ 
in, by the United States Marshal for this District on 
March 6th 1951: and that said defendant has not within 
the time required by Rules of Court applicable thereto 
served an answer, or otherwise defended or appeared in 
this cause; and that said Third Party Defendant is now 
in default herein, which default has been duly entered by 
the Clerk of this Court; and it further appearing that 
the defendant is not an infant or incompetent, and is not 
a member of the armed land or naval forces of the 
United States or any component thereof, and it appear¬ 
ing by the affidavit of J. D. Hensley and Akers Motor 
Lines Tnc. through its president, that the personal prop¬ 
erty damage amounted to Three Hundred and Five 
($305.04) Dollars and 04/100: it is by the Court this 
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first (1st) clay of December 1952 adjudged as fol¬ 
lows: 

334 That the Defendant and Third Party Plaintiff, 
Akers Motor Lines, Incorporated recover of the 

Third Party Defendant, Louis. E. Baker the sum of Three 
Hundred Five and 04/100 ($305.04) Dollars, besides in¬ 
terest and costs, and execution thereof be had. 

/s/ James R. Kirkland 
Judge 

• • « # 

335 Filed Mar 24 1953 Harry M. Hull, Clerk 

Plaintiffs' Prayer No. J 

The Jury are instructed that one of the issues that you 
must determine in this case was whether the driver, 
Baker, of the car was operating the car as the agent of 
the plaintiff Katherine Baber and in determining wheth¬ 
er the driver, Baker, was operating as the agent of 
plaintiff Katherine Baber, you must consider whether at 
the time of the accident the plaintiff Katherine Baber 
exercised control or direction over the operation of the 
automobile and if you find that she did not, then you 
must find that the negligence of the driver Baker cannot 
be imputed to the plaintiff Katherine Baber and if you 
further find that the driver of the truck was negligent 
which contributed to the accident, then your verdict in 
this ease must be in favor of the plaintiff Katherine 
Baber. 

[Denied] 

• m m m 
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336 Filed Mar 24 1953 Harry M. Hull, Clerk 

Plaintiffs’ Prayer No. 2 

The Jury are instructed that if you find that the facts 
and circumstances of Mrs. Baber’s asking Mr. Baker to 
drive the car amounted to a bailment, then you are in¬ 
structed that the negligence of Baker, if you find he was 
negligent, cannot be imputed to Mrs. Baber, a passenger 
in the car, and if you further find that the driver of the 
truck was negligent, then your verdict in this case must 
be in favor of the plaintiff Katherine Baber. 

[Denied] 

• * * * 

337 Filed Mar 24 1953 Harry M. Hull, Clerk 

Plaintiffs’ Prayer No. 3 

The Jurv are instructed that if you find from the evi- 
dence that the driver of the truck failed to maintain a 
proper look out under the circumstances existing to avoid 
colliding with the car in uiiich the plaintiff, Katherine 
Baber, was a passenger and that this failure contributed 
to the accident, then your verdict in this case must be 
for the plaintiffs. 

[Denied] 

• • * * 

338 Filed Mar 24 1953 Harry M. Hull, Clerk 

Plaintiffs’ Prayer No. 4 

The Jury are instructed that if you find from the evi¬ 
dence that the driver of the truck failed to keep his truck 
under proper control under all of the circumstances and 
conditions existing on the highway at the time of the 
accident and that this failure contributed to the accident 
then you are instructed that your verdict in this case 
must be for the plaintiffs. 
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* * * # 

339 Filed Mar 24 1953 Harrv M. Hull, Clerk 

Plaintiffs’ Prayer No. 5 

The Jury are instructed that the traffic regulations in 
the District of Columbia provided in Section 46 (a) and 
(b) as follows: 

“(a) The driver of a vehicle approaching an intersec¬ 
tion shall yield the right-of-way to a vehicle which has 
entered the intersection from a different highway. 

“(b) When two vehicles enter an intersection from 
different highways at approximately the same time, the 
driver of the vehicle on the left shall yield the right-of- 
way to the vehicle on the right. ” 

and if you find from the evidence that the driver of the 
car, Baker, entered the intersection first, then he, Baker, 
had the right-of-way; if you find from the evidence that 
the driver violated this traffic regulation and failed to 
give Baker the right-of-way, then your verdict in this 
case must be for both plaintiffs. 

• • • • 

340 Filed Mar 24 1953 Harry M. Hull, Clerk 

Plaintiffs’ Prayer No. 6 

The Jury are instructed that the plaintiffs in this case 
rely upon the doctrine which is knowm as last clear chance. 
If you find from the evidence that the driver of the car, 
Baker, was careless but that the operator of the truck 
had the last clear chance to avoid the accident and failed 
to do so, then your verdict in this case should still be 
for both plaintiffs. You may invoke this doctrine if you 
find that the driver, Baker, was in a position of danger 
and that he was oblivious, to such danger and unable to 
extricate himself and that the driver of the truck was 
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aware or by the exercise of reasonable care should have 
been aware of said danger and that the driver of the 
truck, with the means available to him, was able, by the 
exercise of reasonable care to avoid striking the Baber 
car, or should have been aware and failed to do so, then 
your verdict in this case should be for the plaintiffs. 

# # « • 

.341 Filed Mar 24 1953 Harry M. Hull, Clerk 

Plaintiffs’ Prayer No. 7 

The Jury are instructed that if your verdict in this 
case is for the plaintiffs, you should bring in two sepa¬ 
rate verdicts; one for the plaintiff Katherine Baber, and 
one for the plaintiff, Emmett Baber, and in fixing the 
amount of the award that you will make to the plaintiff 
Katherine Baber, you must take into consideration the in¬ 
juries sustained by her and then award her such sums 
as will reasonably and fairly compensate her for her in¬ 
juries and for the pain, the physical discomfort, suffering 
and mental anguish sustained by her, and for such pain 
and discomfort as she is reasonably certain to suffer in 
the future from such injuries; and the Jury are further 
instructed that in fixing the amount of the award for the 
plaintiff, Katherine Baber, for her injuries, that if you 
find from the evidence that these injuries are reasonably 
certain to be permanent, then you are to make an allow¬ 
ance in your verdict for such permanent injuries. 

The Jury are further instructed that in making an 
award for the plaintiff, Emmett Baber, in fixing the 
amount of that award you should compensate him for 
the reasonable value of the expenses he incurred by rea¬ 
son of his wife’s injuries for surgical, x-ray, hospital, 
nursing, maids and necessary expenses incurred for said 
injuries, as well as loss of consortion for both plaintiffs, 


if your verdict is for the plaintiffs and for such expenses 
that may be reasonably incurred by the plaintiff, Emmett 
Baber, for the permanent injuries sustained by his wife. 

• • • • 

342 Filed Mar 24 1953 Harrv M. Hull, Clerk 

Defendants’ Prayer Number One 

The jury are instructed as a matter of law that the 
negligence on the part of the Defendant cannot be as¬ 
sumed merely because there was a collision on New York 
and West Virginia Avenues in the District of Columbia 
between their truck and Plaintiff’s automobile, but that 
the burden of proof is upon the Plaintiffs to establish 
the negligence on the part of the Defendant by a fair 
preponderance of the evidence. 

[Denied] 

* # # # 

343 Filed Mar 24 1953 Harry M. Hull, Clerk 

Defendants’ Prayer Number Two 

The jury are instructed as a matter of law that in 
order to entitle the Plaintiffs to recover from the De¬ 
fendant any alleged damages they sustained as a result 
of the automobile accident of June 22, 1950, it will be 
necessary for the jury to find from all of the evidence 
in the case that the Defendant was negligent in one or 
more ways as charged in the Plaintiffs’ Complaint and 
further that such negligence on the part of the Defendant 
was the proximate cause contributing to the collision be¬ 
tween their truck and Plaintiffs’ automobile. 


[Denied] 
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344 Filed Mar 24 1953 Harry M. Hull, Clerk 

Defendants' Prayer Number Three 

The jury are instructed as a matter of law that if they 
believe that any witness in this case has knowingly testi¬ 
fied falsely with reference to any material fact in this 
case, to which the witness could not have reasonably been 
mistaken, then they may disregard any part of the whole 
of the testimony of such witness. 

[Charged] 

* * * • 

345 Filed Mar 24 1953 Harry M. Hull, Clerk 

Defendants' Prayer Number Four 

The jury are instructed that if the plaintiff by her own 
negligence contributed to the accident of which she com¬ 
plains, then your verdict must be for the defendant. 

[Denied] 

# • • • 

346 Filed Mar 24 1953 Harry M. Hull, Clerk 

Defendant's Prayer Number Six 

The jury are instructed that if you find from the evi¬ 
dence that the Plaintiff knew, or should have known, 
that her driver was in such condition as to make it prob¬ 
ably unsafe for him to operate an automobile, and she 
did thereafter voluntarily become a passenger therein, 
then she assumed the risk of injury, and your verdict 
should be for this defendant, if you should further find 
from the evidence that the condition of the driver herein 
referred to was a proximate cause of the accident. 

[Denied] 

• • • • 
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347 Filed Mar 24 1953 Harry M. Hull, Clerk 

Defendants' Prayer Number Nine 

The jury are instructed that any negligence, however 
slight, on the part of the Plaintiff’s driver, Baker, which 
directly and proximately contributed to the happening 
of the accident involved in this case, bars a recovery by 
the Plaintiffs provided you further find from the evidence 
that at the time and place of the accident, said Baker 
was the agent, servant or employee of Plaintiffs and was, 
at said time and place, acting as such servant, agent or 
employee in the course of his employment. 

[Denied] 

# # * # 

348 Filed Mar 24 1953 Harry M. Hull, Clerk 

Defendants’ Prayer Number Eleven 

The jury are instructed that the burden of proof is. 
upon the Plaintiffs to establish by a fair preponderance 
of the evidence that the Defendants were guilty of negli¬ 
gence as charged in the Complaint and that the negli¬ 
gence of the Defendants was the sole cause contributing 
to the injuries to the Plaintiffs and if the evidence fails 
to sustain such burden of proof or is equally balanced 
or preponderates in behalf of the Defendant, then their 
verdict should be for the Defendants. 

* • # # 

349 Filed Mar 24 1953 Harry M. Hull, Clerk 

Defendants Prayer Number Thirteen 

The jury are instructed that, 

If you find from the evidence that Mr. Baker was re¬ 
quested by Mrs. Baber to drive her home in the automo¬ 
bile she was using with the permission of her husband, 
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then I instruct you that Mr. Baker did so at her request, 
he would be her agent or servant in that respect and if 
he was negligent in the operation of the automobile 
whereby collision occurred and Mrs. Baber received in¬ 
juries, she and her husband are bound by Mr. Bakers 
negligence and your verdict should be for the defendant. 

* • m • 

350 Filed Mar 24 1953 Harry M. Hull, Clerk 

Defendants’ Prayer Number Fourteen 

The jury are instructed that the District of Columbia 
Code Section 40-401 in effect at the time of this accident, 
provides among other things: 

“ Whenever any motor vehicle after the passage of this 
chapter shall be operated upon the public highways of 
the District of Columbia by any person other than the 
owner, with the consent of the owner, express or implied, 
the operator thereof shall, in case of accident, be deemed 
to be the agent of the owner of such motor vehicle, and 
the proof of the ownership of said vehicle shall be prima 
facie evidence that such person operated said motor ve¬ 
hicle with the consent of the owner.” 

and if you find from all the evidence that Mrs. Baber 
was using Mr. Baber’s automobile with his implied or ex¬ 
press consent, and if you further find that Mrs. Baber re¬ 
quested Mr. Baker to drive her home, and that he was 
driving the car at her request, then you must find that 
he was acting as an agent for Mr. Baber owner of the 
automobile, and that his negligence is imputed to the 
Plaintiff. 


« 
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351 Filed Mar 25 1953 Harry M. Hull, Clerk 


Verdict and Judgment 

This cause having come on for hearing on the 17th day 
of March, 1953, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Louis C. Harris 
William R. Archie 
Clayton Harrison 
Ivan Hinton 
William E. Cooke 


Clarence Washington 
Luther H. Bender 
Julian A. Long 
Henry C. Jacobs 
Herbert J. O’Rourke 


Alovsius J. Muckelbauer Alvin A. Keese 


who, after having been duly sworn to well and truly try 
the issues between Katherine Baber and Emmett Baber, 
plaintiffs and Akers Motor Lines, Inc. defendant and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 25th day of March, 1953, 
that they find for the defendant against the plaintiffs. 
As to the Counter-claim of Akers Motor Lines, Inc. 
against Katherine Baber and Emmett Baber, counter- 
defendants, they find for the counter-plaintiff Akers Mo¬ 
tor Lines, Inc. and that the money payable to them by the 
counter-defendants by reason of the premises is the sum 
of three hundred and five dollars and four cents ($305.04). 

WHEREFORE, it is adjudged that said plaintiffs 
Katherine Baber and Emmett Baber take nothing by this 
action, that said defendant Akers Motor Lines, Inc. go 
hence without day, be for nothing held and recover of 
said plaintiffs their cost of defense. 

WHEREFORE, it is adjudged in the counter-claim of 
Akers Motor Lines, Inc. against Katherine Baber and 
Emmett Baber, counter-defendants that Akers. Motor 
Lines, Inc., counter-plaintiff recover of the counter-de- 
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fendants the sum of three hundred and five dollars and 
four cents ($305.04) together with costs. 


HARRY M. HULL, Clerk 
By /s/ Anne W. Syldane 
Deputy Clerk 


By direction of 

Judge Jennings Bailey 


(n) 

# • # • 


352 Filed May 6 1953 Harry M. Hull, Clerk 


Notice of Appeal 

Notice is hereby given this 6 day of May, 1953, that 
the plaintiffs above named hereby appeal to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 27 day 
of April, in favor of the defendants above named against 
said plaintiffs. 

LUBAR, O’KEEFE, FRIEDLANDER & MELROD 

By: Leonard S. Melrod 
Leonard S. Melrod 
Attorneys for Plaintiffs 


2 Katherine Baber, 

one of the plaintiffs, was called as a witness in her own 
behalf and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
BY MR. MELROD: 

Q * * * Will you state your full name, please? A 
Katherine Baber. 

Q Where do you live, Mrs. Baber? A 1515 Dennis 
Avenue, Sliver Spring, Maryland. 
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Q Are you the wife of Emmett Baber? A I am. 
Q How long have you been married? A It will be 
12 years this coming November. 

# # * • 

3 Q Back in 1950, of June, where were you living 
then? A At the Dennis Avenue address, Silver 

Spring, Maryland. 

Q On that particular evening did you have occasion 
to use your husband’s ear? A I did. 

Q Did you ask him for permission to use it? A I 
did. 

Q On that evening were you involved in an accident? 
A I was. 

Q At the time of the accident, who was driving the 
car? A Mr. Baker. 

Q How was it that he was driving, will you tell us? 
A I asked him to drive me home because I was sleepy. 
Q Did you start out for Washington? A We did. 
Q Where did you start from? A From Waldorf, 
Maryland. 

Q Had you been visiting down there? A I was. 

Q Coming back to Washington, Mrs. Baber, did 

4 yon see this accident that occurred? A I did not. 

Q Were you asleep in the car? A I was. I 
was lying in the front seat. 

Q What was the first thing that you knew that an 
accident had occurred? A When I woke up in the 
hospital. 

Q What hospital was that? A Casualty. 

• * * • 

Q Do you have any recollection, Mrs. Baber, of being 
removed to Casualty Hospital? A No, I don’t. 

« • • • 

7 THE CLERK: Plaintiffs’ Exhibit No. 1 for 

identification. 
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(The photograph referred to was thereupon marked 
Plaintiffs.’ Exhibit No. 1 for identification.) 

S MR. MELROD: And this, too. 

THE CLERK: Plaintiffs’ Exhibit No. 2 for 
identification.) 

(The photograph referred to was marked Plaintiffs’ 
Exhibit No. 2 for identification.) 

MR. HYDE: May we approach the bench? 

(The following proceedings were had at the bench out 
of the hearing of the jury:) 

MR. HYDE: I object. 

THE COURT: Sustained. 

# * # # 

14 Cross Examination 

BY MR. HYDE: 

# # ♦ • 

15 Q You asked him for the car? A I did. 

Q And he consented to let you have the car? 
A He did. 

Q What kind of car is that; what is the make and 
year? A ’47 Buick, four-door sedan, super. 

Q Two-door? A Forn¬ 
ey Four-door, a ’47? A That is right. 

16 Q Did you drive this car yourself frequently? 
A I did. 

Q When you asked him for the car, did you tell him 
where you were going? A Yes, I did. 

Q Where did you tell him you were going? A I 
told him I was going to visit some friends down in Wal¬ 
dorf. 

Q What are the names of those friends? A Mr. and 
Mrs. Ring. 

Q And they run a restaurant of some kind? A That 
is right. It is a bus stop. 

• • • • 
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19 Q Who did you meet there? A There was Mr. 
Baker in there. 

Q Was he there when you got there? A He was. 

Q Didn’t you know he was going to be there? A 
No, I didn’t. 

# • • • 

Q How long were you with him there? A Well, they 
closed the place at midnight and I was talking to these 
friends of mine, the owners of the place. 

Q Will you talk a little louder, please? A I said, 
they closed the place around midnight; that is what time 
they closed, and after they closed the lady had 

20 washed her hair and I fixed it for her. 

Q Who was that lady? A Mary, Mrs. Ring. 
Q Is this restaurant open, by that I mean, is it one 
continuous floor space? A It is. 

Q How long would you say, approximately, that Mr. 
Baker was there? A That I don’t know. He had been there 
when I got there. I don’t know how long he was there. 

Q What time did you say you left there? A I guess 
it was around 1:00 o’clock. 

Q Around 1:00 o’clock? A Somewhere around there 
or after. I didn’t look at the time. 

Q Did you buy any beer at the restaurant? A I did. 
Q About how much beer did you buy? A I bought 
about six bottles to take home with me. 

MR. MELROD: Your Honor has ruled this is not ad¬ 
missible. I don’t want to keep objecting. I don’t see it 
is material. 

THE COURT: Proceed. 

BY MR. HYDE: 

Q Could you estimate about how much time you 

21 spent in the restaurant? 

• • • • 

Q # * # You testified on direct examination that you 
asked Mr. Baker to drive you home? A I did. 
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Q Where did you ask him that question? A In the 
restaurant there. 

Q Where was your car parked? A In front of it. 

Q Did you all go out to the car together? A We did. 
Q Did you notice Mr. Baker as. you went to the car? 
A I don’t know— 

Q You saw him. You noticed his condition? A Well, 
he was with me. 

Q What was he doing as you went to the car? A I 
don’t know what you mean, what he was doing. 

Q As you walked out of the restaurant, you 

22 walked out together? A That is right, side by 
side. 

Q And he got in the car ? A He did. 

Q Where did he sit in the car? A The driver’s seat. 
Q Where did you sit yourself? A Over by the door. 
Q That is, the right front door? A That is right. 
Q Where did you place the beer? A On the floor by 
the right door. 

Q Did vou immediately start to Washington? A We 
did. 

Q What route did you take into Washington? A 
That I don’t know. I fell asleep. 

• * • • 

23 Q You knew that? A I did. 

Q How far down the road did you get before 
you went to sleep? A That I don’t know. I didn’t pay 
much attention to it. 

Q Did Mr. Baker tell you whether or not he had had 
anvthing to drink in the restaurant? 

MR. MELROD: I object. 

THE COURT: I overrule that objection. 

THE WITNESS: I didn’t ask him. I didn’t pay too 
much attention. 

• • * • 
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Q How long had you known Mr. Baker prior to this 
evening? A I guess a couple years or more. 

Q Did he visit at your house? A Yes. 

Q Who did he visit at your house? 

THE COURT: I don’t think that has anything to do 
with the case. Let’s get down to the facts of the case. 
BY MR. HYDE: 

Q After you went to sleep in the car a short time 
after vou left the restaurant, vou don’t know what 
24 happened? A I don’t. 

Q How old are you? A I am 36 now. 

Q Have you any children? A I have not. 

Q How long did you say you had been married? A 
It will be 12 rears this coming November. 

Q Do you do any kind of gainful employment? A 
I don’t. 

Q You are a housewife? A I am. 

• # • # 

28 Q Did Mr. Baker, when he was taking you 
home, vou asked him to take vou home and drive 
20 you home in the car,—how was he going to get 
back home from your house or was he going to 
spend the night? A I imagine he would take the car. 

Q Take your car? # * A I asked him to drive me 

home. 

Q To his home. You were going to let him take the 
car and go to his home? A We were going to my 
home. 

30 Q He was going to take you home, and I asked 
vou how was he going to get home and vou said 
he was going to take the car, your car— A That would 
be between my husband and him. 

Q At 3:00 o’clock in the morning? A That is right. 
MR. HYDE: No further questions. 

* m # * 
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31 Louis Baker 

• • • • 

Direct Examination 

BY MR. MELROD: 

# • # » 

Q Mr. Baker, where do you work? A Wellborn Mo¬ 
tors. 

• • • • 

Q What do you do there? A It is a shop; foreman 
on cars. 

• # • * 

32 Q Do you know Mr. Baber and Mrs. Baber? 
A I sure do. 

Q How long have you known them? A I reckon 
around 2 l /> or 3 years. 

Q Does your wife know them? A Yes, sir. 

• • • i 

Q Mr. Baker, as a result of a conversation with Mrs. 
Baber, did you have occasion to drive her car? A Yes. 
She asked me to, because she said she was sleepy. 

Q What were you doing down there? A I just came 
down fishing. I went fishing with my dad. 

33 Q Fishing with your dad? A Yes. 

Q Did he continue on without you? A Yes. 
He took my car up to his house. 

Q Did you agree to drive her home? A Yes, sir. 

Q On your way back from Waldorf, did Mrs. Baber 
fall asleep or not? A Yes, sir. 

Q Tell the jury, did you come directly back from Wal¬ 
dorf to Washington? A Yes, sir. 

• • • • 

35 Before I approached the intersection, I looked 
both ways until I got about 40 or 50 feet of the 
intersection. 
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Q You what? A That is when I entered the inter¬ 
section, back and forth, I got up about half way; that is 
when I seen the truck. 

Q And then what happened? A The truck hit me, 
drove me up on the grass on the other side there. 

Q At the time that the truck hit you, how far into 
the intersection had the front of your car already gone, 
about how many feet? A I will say about 35, in that 
neighborhood. 

36 Q In other words, this (indicating) is the inter¬ 
section line. Do you know what I mean when I 
say intersection? A Yes, sir. 

Q And you had traveled, according to your estimate, 
how manv feet, the front of vour car into the intersec- 
tion, before you were hit? A About 37. 

• • • • 

38 Q Cross New York Avenue. Do you know how 
far the truck got into the intersection before the 
collision took place? A No, T don’t. 

Q You do not? A No. 

* # # # 

40 Cross Examination 
BY MR. HYDE: 

m # # # 

Q Did you have a car of your own? A Did T have 
a car? 

Q Of your own? A At that time, no, sir. 

Q You did not own a car at that time? A No, sir. 
Q And you say you went down in Maryland fishing? 
A With mv dad, ves. 

Q How did you get down there? A He has got a 
car. He had a car. 

Q You were using your father’s car? A At the time, 
ves, sir. 

41 Q What time did you get up to the Hubbard’s 
Restaurant, at Ring’s place? A I don’t remem- 
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ber exactly; I imagine about 1:00 or in that neighbor¬ 
hood. 

Q One o’clock in the morning? A Yes, sir. 

Q Was it closed? A No, indeed. 

Q What time do they usually close? A Around 2:00, 
I think. 

Q Around 2:00 a.m.? A Yes. 

Q You saw Mrs. Baber there at that time? A That 

is where I met her, yes. 

• • • • 

42 Q How much did you have to drink that night? 
A Oh, I drank about two, three bottles of beer 

while I was there. 

Q About three bottles of beer? A About two or 
three. 

• • * * 

Q You got there about 1:00 and left about 1:30? 

43 A Roughly, I would sav ves, 1:30, a quarter to 

2 : 00 . 

Q Where were you when she asked you to drive her 
car? A In Hubbard’s. 

Q When she asked you that, did you leave right away? 
A No, I guess 10 or 15 minutes. We were eating in 
the meantime and talking. 

• • • • 

45 Q About how far is it from Waldorf, Hubbard’s 
House, to the point of the accident? A I will say 

about 30 miles, I imagine, 40 miles. 

Q Do you drive that very often? A Not a whole lot. 

I used to drive it when I used to live in Suitland, Mary¬ 
land. That is when I used to drive it. 

• # * * 

46 Q It took you from about 1:30 to 3:00 o’clock 
to get from the restaurant to the point of the im¬ 
pact? A As I said before, I mean, as far as the time I 
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left, I mean, it is hard to say; I mean, I just don’t re¬ 
member it. 

Q Do you know that this restaurant closes at mid¬ 
night, 12:00 o’clock? A No; it is 2:00 o’clock. 

• # • # 

49 Q As you came down Montana Avenue, say, at 
about 25 miles an hour,— A Yes, sir. 

Q —was there anything to obscure your vision of this 
truck? A Nothing. 

50 Q You had good vision. Now how far w~as 

the front end of your car from this curbline (in¬ 
dicating) of New York Avenue across Montana and West 
Virginia Avenue when you saw the truck; how far was 

that? A I was over half way in the intersection, just 

about half way in the intersection. 

Q Half way in the intersection when you saw the 
truck? A Yes, sir. 

Q And vour view was not obscured? A That is 

right. 

Q Why is it you didn’t see the truck before you got 
half way into the intersection? A That I don’t know. 
Q Did you look? A Yes, sir. I looked back 40 or 

50 feet before I entered the intersection. 

Q And the truck wasn’t there? A That is right. 

# m • # 

51 Q Did you apply your brakes? A No, sir. 

Q Why didn’t you apply your brakes? A I 

tried to get out of the way of the truck, that is all. The 
truck was right on top of me at the time I seen it. It 

was too late. 

Q How fast would you say the truck was traveling? 
A I couldn’t say. 

• • * • 

Q When the truck and your car collided, then? 
A About 25, the same speed. 


52 
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# # # * 

54 54 A No; I never seen the truck before 
the accident. 

Q Do you know whether or not you had an acci- 

55 dent with the truck? A Sir? 

Q Do you know whether or not you had an ac¬ 
cident with the truck? A I know that. 

# # # * 

63 BY MR. MELROD: 

Q So that the truck, after the collision, went 
77 feet to the point— A That is, to the front of the 
truck now. 

Q To the front of the truck? A Y’es. 

Q Did you establish how far the car went after the 
point of the impact? A I did. 

Q Will you tell us that? A 140 feet. 

• • • * 

64 Q And how many feet of skid marks did the 
truck lay down before reaching the point of the 

impact? A 36 feet. 

Q 36 feet of skid marks? A That is over-all skid 
now. 

* • * • 

66 Q When you spoke to the driver of the truck, 
Officer Frye, what did he say with respect to seeing 
the other vehicle? A He didn’t see the other car 

67 until just about the time of the accident, too late 
to avoid it. 

Q TTe didn’t see it until about the time of the acci¬ 
dent, too late to avoid it? A Too late to avoid it. 

• • * • 

Cross Exammatiom 
BY MR. HYDE: 


• • • • 
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68 Q Did you detect any odor of intoxicating 
liquor on him? A Yes, I did, an odor, an unusual 

odor on him. It smelt like alcohol. 

• • t • 

69 A There was a package with some beer bottles 
in the bag. 

Q Did you notice about how many bottles? A No, I 
couldn’t know the number. I suppose 10 or 12, I didn’t 
count them. 

Q Were some of them uncapped? A I believe some 
of them was uncapped. There was a couple empty ones 
there. 

Q Was any broken? A No, I don’t recall any broken. 
There might have been. I didn’t examine it too closely. 

• * • « 

74 Q The Buick. A No. He said he never had 
time to apply them. He never used any brake. 

Q There were no skid marks? A No skid marks 
made by his car. 

Q Did he tell you when he first saw the truck? A 
Just about the time of the collision. 

• « • # 

80 (Counsel thereupon approached the bench and 

the following proceedings were held out of the 
hearing of the jury:) 

MR. HYDE: As Your Honor knows, there is the third 
party defendant in this case, Mr. Baker. Now, out of 
respect to Mr. Melrod, I haven’t mentioned anything 
about that so far, but I think now comes the time, since 
he is appointed a defendant in this case, a third party 
defendant, that that should be brought out. He is cer¬ 
tainly in this case and he is certainly a defendant. 

THE COURT: Who is the defendant? 

MR. HYDE: Baker. He was made a third party de¬ 
fendant. 
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MR. MELROD: You have taken judgment against 
him, so there is no issue in this case. 

MR. HYDE: Sure, judgment against him. He didn’t 
answer the pleadings or complaint, and a judgment was 
taken against him hy default and also there is a cross¬ 
claim in there over and against the Babers for his negli¬ 
gence. I think it would be very unfair and unjust if the 
whole case in the pleadings is not brought out. 

THE COURT: Do vou object? 

81 MR. MELROD: I object. 

THE COURT: Sustained. 

MR. HYDE: Note an exception. 

(Counsel thereupon resumed their places at the trial 
table and the trial proceeded.) 

THE COURT: Let me see that. Have you got the 
third-party complaint? 

THE CLERK: Yes, sir. 

THE COURT: I will ask the jurors to step out for a 
few minutes. 

(The jury thereupon retired from the hearing room.) 

THE COURT: This third-party complaint apparently 
is simply a claim for loss of the truck and is based on 
no facts at all. 

MR. HYDPH: The affidavit— 

THE COURT: The affidavit is not a part of your 
complaint. I don’t see any ground whatever stated in 
this third-party complaint, any ground for recovery. 
You simply recite the allegations of the plaintiffs’ com¬ 
plaint. What is the ground of recovery under your third- 
party complaint? 

MR. HYDE: The ground for recovery is that Mr. 
Baker was driving this car, and due to his negligence, he 
caused the accident and damaged this truck to some three 
hundred and some odd dollars, including loss of use, and 
that is in the complaint, the third-party complaint, as I 
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recall it, Your Honor. I haven’t read it recently, 

82 but then after a period of time expired, why, he 
didn’t answer in the usual period of 20 days, but 

we waited some, I think, five or six months, then we filed 
a motion. 

THE COURT: In other words, the basis of your third- 
party complaint is that the original plaintiffs have 
brought suit against your client; is that it? 

MR. HYDE: The original plaintiffs brought suit 
against Akers and then we brought in their driver. 
Baker is a third-party defendant, which motion was 
granted. He was served with a complaint. He did not 
answer the complaint. Then we filed a motion for judg¬ 
ment by default and supported the damage to the truck 
and loan of use by affidavit. 

THE COURT: Is that against your own driver; is it? 
MR. HYDE: Against Baker, the plaintiffs’ driver. 
THE COURT: I think you would have to make some 
allegations in a complaint before you can recover. You 
don’t charge him with negligence. 

MR. HYDE: In the complaint? 

THE COURT: In the complaint. In your third-party 
complaint. 

MR. HYDE: It seems to me—I dictated the complaint 
and didn’t allege he was negligent? 

THE COURT: Yo, I think it is too late now. I will 
not necessarily complicate this case. Recall the jury. I 
retain my same view of the case. 

# • # • 

83 MR. HYDE: Your Honor, may I approach the 
bench ? 

THE COURT: Very well. 

(Counsel thereupon approached the bench and the fol¬ 
lowing proceedings were held out of the hearing of the 
jury:) 
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MR. HYDE: Maybe I don’t follow Your Honor. Here 
I have alleged negligence on the part of the third- 

84 party defendant. 

THE COURT: Isn’t this intended as stated in 
the contents of that Exhibit A? 

MR. HYDE: That what? 

THE COURT: As merely a repetition of Exhibit A. 
You admit your driver, was negligent, then, do you? 

MR. HYDE: No. 

THE COURT: You .claim he was. You are suing him 
on the ground he was negligent. 

MR. HYDE: My driver? I am suing Baker. Baker 
is the driver. Baker is the driver of Baber’s car. My 
driver’s name is McDaniel. 

THE COURT: You say default judgment was taken 
upon this? 

MR. HYDE: Yes, sir. 

THE COURT: Isn’t that in the case, that Baker was 
negligent ? 

MR. MELROD: That Baker was negligent in so far 
as Baker is concerned, but not so far as the plaintiffs are 
concerned. 

THE COURT: What is that? 

MR. MELROD: Not so far as the plaintiffs are con¬ 
cerned. 

THE COURT: Well, the driver of the car was negli¬ 
gent, yes. 

MR. MELROD: The driver of the car? 

MR. HYDE: The passenger car, was negligent. 

MR. MELROD: But that issue is not in this 

85 case. In other words, he sued Baker. Baker 
didn’t answer and he took a default judgment 

against Baker. 

THE COURT: That is as binding as if he had an 
accident. 

MR. MELROD: That is right as to Baker. 
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THE COURT: Then Baker was negligent and is lia¬ 
ble. 

MR. MELROD: No, I don’t concede that at all, Your 
Honor, in this trial, because his negligence in an action 
of default wouldn’t be binding on us, and we have argued 
that out before Judge Youngdahl. In other words, if 
that were the case, it is. not res adjudicata. 

THE COURT: Has he testified? 

MR. MELROD: He has already testified. 

THE COURT: Then you can call him back and ask 
him about this, about the third-party complaint. I mis¬ 
understood the matter. Certainly you can show that 
judgment had been taken against him. I am not saying 
it is binding upon the plaintiffs but it certainly affects his 
testimony. 

MR. MELROD: When we started the trial, Your 
Honor ruled that that testimony of a default is not admis¬ 
sible here because it would prejudice our case. In other 
words, there is a law to the effect— 

THE COURT: T am saying it is not binding upon the 
plaintiffs but it is admissible to show as bearing upon 
the testimony of the driver of the ear. 

# # # * 

86 THE COURT: I didn’t get the facts properly. 
I am not saying that counsel didn’t state them 

clearly, but I didn’t get them. If you don’t want to 
bring him back, why, that is all right. 

MR. HYDE: I do want to bring him back. I will ask 
if Mr. Melrod will stipulate, but I would rather have him 
back. 

MR. MELROD: I will stipulate there was a default 
taken against him. 

• • • # 

87 THE COURT: When you go to introduce your 
testimony, just state that it is stipulated with re- 
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spect to the default judgment. You may read your cross¬ 
complaint, if you want. 

MR. HYDE: I think we ought to have him back here. 
I think we can call him on the telephone and he will come 
back. 

THE COURT: Well, if you can do that, do it. 

• # • # 


Emmett Baber 

• * * • 


88 Direct Examination 

BY MR. MELROD: 

• • # • 

Q Mr. Baber, where do you live? A 1515 Dennis 
Avenue, Silver Spring, Maryland. 

Q How long have you lived here in Washington or in 
the Washington area? A 17 vears. 

Q Is Mrs. Katherine Baber your wife? A Yes, sir. 
Q Back on June 22, 1950, did you own an automobile? 
A Yes, sir. 

Q On that evening did you give your wife permission 
to use it? A Yes, sir. 

Q Did you subsequently learn that there had been an 
accident? A Yes, sir, I did. 

Q Did you see your automobile thereafter? A Yes, 
sir. 

Q Where did you see it? A At Montana and New 
York Avenue. 

89 Q You saw it at the scene of the accident? A 
Yes, sir. 

Q Where you got to the scene of the accident, who was 
there? A Mr. Hyde. 

Q Mr. Willard Hyde? A Yes, sir. 

Q The gentleman who is acting as the attorney here? 
A Yes, sir. 
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• • • * 

90 Q Was that car a total loss? A Yes, sir; it 
was demolished. 

* • • • 

91 Q Did you subsequently see your wife? A Yes, 
sir, in Casualty Hospital. 

Q Was she conscious when you got there? A I was 
there twdce. The first time she wasn’t and the second 
time she was. 

• # • • 

100 Cross Examination 

BY MR. HYDE: 

• # * • 

101 Q When she wanted to use the car, you had no 
objection, or did she have to get permission from 

you? A She always asked me. 

Q She always asked you? A Yes, sir. 

* * * * 

102 Q Did there come a time that evening when she 
asked you for the car? A Yes, sir. 

Q About what time was that? A Sometime after 
8:00 o’clock. You see, I work a 12-hour day. 

Q I don’t want all that. About 8:00 o’clock? A 
Around that, yes. 

Q Did she take the car? A Yes, sir. 

Q Did she tell you where she was going with the car? 
A Yes, sir. 

Q Where did she tell you she was going? A She 
said she was going to visit friends in Waldorf. 

Q And who were those friends? A Mr. and Mrs. 
Ring. 

103 Q< Do you know them? A Yes, sir. 

• • * • 

Q Have you been to his plase? A Yes, sir. 

Q In Waldorf? A Yes, sir. 

• • * • 
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122 Louis Baker 

was recalled as a witness and testified further as follows: 

Further Cross Examination 
BY MR. HYDE: 

Q Mr. Baker, there came a time in this suit action 
where what is known as a third-party complaint was filed 
against you, did there not? A I think that is right. 

Q And the third-party complaint "was for damages to 
the truck, and so forth, due to your negligence; is that 
the complaint that you received? A Yes. 

Q Did you answer that complaint? A No, sir, I 
didn’t. 

Q Did there come a time that a judgment by default 
was taken against you? 

MR. MELROD: He wouldn’t know anything about 
that, Your Honor. That is a matter of record. 

BY MR. HYDE: 

Q Do you know that there was? A No, I don’t. 

Q Do you know that there was? A No, I don’t. 

123 Q And you didn’t know that now there is a 
judgment against you for damage to the truck? 

A No, sir. 

Q Why didn't you answer the complaint, Mr. Baker? 
A I just don’t know anything about it. I mean I didn’t 
have the money to get a lawyer, as far as I am con¬ 
cerned. 

Q You didn’t have the money to get a lawyer? A 
Yes. I mean, 1 just didn’t know* anything about it, that 
is all. 

Q You say you are a foreman or shop man of a motor 
company? A That is right. 

Q Didn’t you know that wdien you didn’t answ*er that 
complaint, that w~as admitting that you w*ere at fault? 
MR. MELROD: I object, Your Honor. 

THE COURT: I sustain the objection. 

• • • • 
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130 (Counsel thereupon approached the bench, where 

131 the following proceedings were had out of the 
hearing of the jury:) 

MR. HYDE: 1 It is my wish to ask for a directed ver¬ 
dict. 

THE COURT: I don’t think you are entitled to one; 
so I overrule the motion. 

MR. HYDE: I like that. (Laughter.) 

All right, sir. You know a lot of law. 

THE COURT: There is enough to go to the jury, I 
think. I am not ruling on the case myself one way or 
the other, but I think it is a jury question. 

* * * • 

132 Otis H. McDaniel 

* * • • 

Direct Examination 

BY MR. HYDE: 

# # # • 

A For Service Transportation in Salisbury. 

Q Were you the driver for Mr. Hensley and Akers 
Motor Lines on June 22, 1950, at 3:00 a. m. at the in¬ 
tersection of New Y r ork Avenue and West Virginia Ave¬ 
nue in the District of Columbia? A I was. 

• * # * 

136 Q About how many pounds did it have on it? 
A Approximately around 26,000. 

Q Are you on a schedule with that truck? A No, 
sir, we aren’t. 

Q Where did you take the wheel? A Just beyond 
Baltimore, at the edge of Baltimore, at the diner up 
there. 

* * • • 

141 Q Do you know how many feet of skid marks 
you laid down? A Not exactly, no, sir; about, I 

142 guess, around maybe 20 or 30 feet; I don’t know 
exactly. 
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Q Did you continue in a straight course or what did 
you do? A I kind of swerved to the right, pulled to the 
right, as naturally anybody would do if something or 
other was fixing to hit him on the left-hand side. 

Q You just testified a moment ago that you were 
about 15 feet into the intersection when you were hit. 
A That is right. 

Q As he came around West Virginia Avenue, how 
fast would you say lie was traveling? A I would say 
he was doing a good approximately around 40 or 50 
miles an hour. I can’t—in other words, I couldn’t judge 
how fast he was going, but he was going at a good speed. 

Q Did he ever slow his car? A No, sir, he didn’t. 

Q Did he have lights on? A Yes, he had lights on. 

Q He just kept coming? A He kept coming. 

• • • • 

143 Q And after that impact, what happened to the 
passenger car? A Well, after the impact, it swerved 
around and caught the whole cab on the left-hand side 
and shot it up the street, and when it went by, it just 
taken my bumper and pushed it right forward out, and 
that shot me back to the right. 

Q You mean, when he went up, he carried your 
bumper with him? A Yes. 

Q Do you know how far his car traveled from the 
point of impact? A Around 140 some feet. 

• • • • 

145 A Not right then, but whenever he got out, 
why, the officer asked him what happened. He 
said he didn’t know. He said he hit something. The 
officer told him to look back and see what he hit, so he 
looked back and he seen the truck. 

Q And that conversation was made in the presence of 
whom? A That was in the presence of the officer, Mr. 
Hensley and another one of the witnesses. 
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Q What is 'his name? A Mr. Avondale; I think that 
is the way he pronounced it, Avondale or Avanole. 

Q Is he here? A Yes, sir. 

Q What is the lighting arrangement on your truck? 
A Well, it is pretty good because we have got five 
cab lights on the top of the cab of the truck, two good 
headlights; there are three lights at the front of the cab 
that you can see good, and on the side there are 
146 six lights that you can see on the side, and two of 
those lights, that whenever the light hits it, it 
lights up. I can’t think of what they call those. 

Q You mean— A Reflectors. 

# • # * 

153 “Q So you were relying on your right of way? 
A No, I was not relying on my right of way; but 

I had as. much as he did. 

. “Q You had as much right of way as he did? A 
That is right. I was closer to the intersection than he 
was. If he had been paying any attention at all to what 
he was doing, why, he would have seen me. I don’t 
think he even looked. 

“Q But you saw him? A Yes, I saw him. 

154 ‘‘Q And you did not see fit to stop your truck 
immediately? A No. If I would go running down 

the road, every time I see a car coming up to the side, 
slapped on my brakes, I never would get from New 
York to North Carolina.” 

* # * # 

160 Redirect Examination 

* * # * 

161 A I was referring to that as the street. We 
were all over on that side there, and I didn’t walk 

over on the other side and look at the signs or even—I 
was thinking that was Montana that went on across 
there. 



Q In other words, you thought West Virginia was a 
continuation into Montana? A That is right. That is 
why T kept stating in my— 

THE COURT: You have answered the question. 

• • • • 

164 Q What did you see there? A Well, there 
was approximately 9, 10 beer bottles up there 
about, 1 guess, around 6 of them full, 5 or 6 of them 
full, and the rest of them empty. 

Q Were those that were empty broken or uncapped or 
anything? A They was uncapped. 

0 Did vou get close to Mr. Baker? A l"es, sir. I 
was all around him. 

Q Did you smell anything on his breath that would 
lead you to believe he had been drinking? A Well, it 
smelled like he had been drinking some kind of alcohol 
but I couldn’t say which. 

Q You testified on direct examination he didn’t ap¬ 
pear to be injured: is that correct? A That is right. 

* # # # 


167 Albert A. Avinger 

m # m # 

Direct Examination 

• tit 

170 A To my left. And I looked to the left and 
saw this truck in the intersection going west on 

New York Avenue, and at the time the car was even with 
me here (indicating), approaching me, the tractor of the 
truck, the front part was in the intersection. And 

171 wondering if they would stop— 
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BY MR. HYDE: 

Q Just say what you saw. A And they continued. 
I sat and watched to see what would happen, and they 
continued together, and the car ran square into the left 
front wheel of this truck, and when he hit, he made a 
slight bounce like and the car turned to the left with the 
momentum of the force and continued up to this island 
(indicating), and the truck continued across to the lower 
edge of this island and stopped, and the car continued 
some feet above it to the most northerly part of the 
island and stopped. 

• * # # 

172 Q How fast was that car going at that time? 
A To my estimate, around 40, 45 miles an hour. 

Q Did he continue by you at that same speed? A 
Yes, sir. 

Q About how far would you say this little (indicat¬ 
ing)—that is an unnamed street— A Yes, sir. 

Q —is from West Virginia Avenue, I mean. New 
York Avenue? A Approximately 30 feet. 

Q As he came by you, where was the front end of his 
car in reference to the crosswalk, that is. New York 
Avenue crosses West Virginia Avenue: how far back 
was he from that when you saw the truck? A 

173 Well, he was practically in front of me, about be¬ 
tween 20 and 30 feet from the intersection when I 

noticed the truck was in the intersection. 

Q The truck at that time was just entering the inter¬ 
section? A Just entering the intersection. 

Q Did this Buiek car have headlights on? A Yes, 
sir. 

Q Did it have rear lights on? A Tail lights, 
t) Did the driver of this car continue on into the in- 
i-r section? A Yes. 

> At what speed? A At the same speed. I seen no 
ciurt to slow down. 
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^ You mean to tell me he didn’t put on his brake? 
A No stop lights came on to show. 

Q Did you see the car slowing or not? A I didn’t 
see any slowing. 

Q Now this truck was coming up there; that is, the 
first time you saw it was when it was coming into the 
intersection? A That is right. 

Q And he was about 30 or 40 feet away from the 
Buick. What did the truck do, if anything, the driver, if 
vou saw it? A I couldn’t see that he done anv- 
174 thing but slow down . He was driving very slow 
upgrade. 

Q Going slowly up New York Avenue? A That is 
right. 

Q How fast would you say he was traveling when you 
first saw him? A Not over 20 miles an hour at the most. 

Q How fast would you say he was traveling when the 
impact occurred? A I would say 10 to 15. 

Q 10 to 15 miles an hour? A Yes. 

* * * * 

179 Q Did you smell anything on his breath? A 
Alcohol was very apparent. 

Q Do you think he was dazed or intoxicated? 4 
Frankly, I figured he was intoxicated at the time. 

Q Did you look on the front floor of the Buick? A 
Yes, sir. 

Q What did you see there, if anything? A Well, 
there were several beer bottles and bottles of beer on the 
floor, part were in a paper sack and some were scattered 
on the floor. 

Q Did you see any broken bottles? A No. 

Q Did you see any bottles empty? A It appeared 
about half were empty, and those in the sack appeared to 
be still full, what was left in the sack. The sack was 
split. 

# • * # 
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Cross Examination 

• * * * 

193 THE COURT: It is all right I overrule the 
motion. 

MR. HYDE: I note an exception to that. 

THE COURT: You don’t need an exception. 

* # • * 

215 A Well, the most it could have been making 
would have been 25, because the governors cut off 
at 25 miles an hour on that particular type of truck and 
motor. 

Q In what gear? A In third, low third. 

Q Low third? A Yes. 

• • • • 

220 A The officer asked Mr. Baker if he knew’ w’hat 
he had hit. He said no. He said, “Well, look 
around you and I will show you what you hit.” 

Q Did he get out of the car when that question was 
put to him? A I think he was getting out at that time. 

Q Did he look down and see w’hat he hit? A Yes, 
sir. 

• * • • 

Q Was there any conversation as to whether or not 
Mr. Baker said he saw’ or did not see the truck before 
he hit it? A He made a statement to the policeman 
that he did not see the truck until he had alreadv hit it. 

• * • • 

222 Q Did you look on the front floorboard of the 
car? 1 A Yes, sir. 

Q What did you see there? A I saw’ some empty 
beer bottles, uncapped beer bottles and some full ones 
wrere scattered. 

Q About how many beer bottles did you see 

223 there full and empty? A I counted them. There 
wras six empties and six fulls, 12 altogether. 
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Redirect Examination 


* * * * 

233 Q What was his condition? A He appeared 
to be under the influence of some kind of alcoholic 
beverages and he was dazed, too. I wouldn’t say the 
man was drunk, or he could have been, but he was drink¬ 
ing. I could smell alcoholic beverages on him. 

* • # • 

235 THE COUKT: Now, the Third-Party Complaint 
is filed—who is that filed by, the owner of the 
tractor? 

AIR. HYDE: Akers Motor Lines. 

THE COURT And they are the owners of the tractor; 
is that right? 

AIR. A1ELROD: Trailer. That is a good point. I 
don't see how they can claim that now. 1 move that go 
out. 

AIR. HYDE: It is leased to them. They have posses¬ 
sion and control of it. They have to pay these bills on 
the tractor and trailer. 

THE COURT: Well, that is not before me now, 
23G but I don't see how anybodv but the owner could 
sue for damages to the tractor. 

AIR. HYDE: Under their agreement, Your Honor, lie 
has the truck and he leases it to them. 

THE COURT: Is that stated in the third-party c< 
plaint? 

A[R. A1ELROD: No, it is not. 

THE COURT: Well, it is not before .ne now. If that 
man moves to set aside the judgment, you can raise the 
question. 

AIR. HYDE: You mean Baker? 

THE COURT: Not Baker, no. 

AIR. AIELROD: Baker. 

THE COURT: If he moves to set it aside— 
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MR. HYDE: Not if we establish the fact that Akers 
is responsible for these bills, and they are. 

THE COURT: I am not ruling on it. It is not before 
me now. I am just suggesting the possibility of trouble 
there. On the face of the pleadings, they certainly aren’t 
entitled to any judgment. As a matter of fact, you don’t 
state that in your third-party complaint. 

MR. HYDE: That he is the owner! 

THE COURT: The third-party complaint would be 
filed by the owner of the truck; he is the one. 

MR. HYDE: I think we can establish that Akers— 
THE COURT: I am not worrying about that now un¬ 
til Baker raises the question. 

• • • « 

254 (The jury thereupon retired from the court 
room.) 

• • * • 

256 THE COURT: On this question of agency, there 
is no question in my mind that the plaintiffs are 
responsible for negligence on the part of the driver of 
their car. In other words, the driver Baker was acting 
as the agent of the plaintiffs. 

MR. HYDE: Mrs. Baber. 

MR. MELROD: Not Mrs. Baber, Your Honor, Mr. 
Baber. 

THE COURT: Who was the driver of the car? I get 
those names confused. 

MR. MELROD: The driver of the car w T as Baker. The 
owner of the car was Baber, but Mrs. Baber was not an 
owner of the car. 

THE COURT: Well, whether she is the owner or not, 
he was acting as her agent. She asked him to drive the 

car. 

MR. MELROD: Your Honor, the law is clear on that. 
I have cases that indicate that if you asked me as a 
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friend to drive your car, if you don’t own it—well, I will 
let you finish your argument 
THE COURT: If I asked you drive me home and 
you were negligent, I am not responsible? 

MR. MELROD: No. 

THE COURT: Well, I can’t follow that proposition. 

# • # • 

257 MR. HYDE: And then if it is an agency situa¬ 
tion, the negligence of her agent is imputed to 
the principal. 

THE COURT: I agree with you on that, but that is 
not a matter for a directed verdict. The jury is to de¬ 
cide who is negligent. 

# * * • 

25S THE COURT: But it hasn't been decided that 
the driver of the car was negligent yet. 

MR. HYDE: It hasn’t been decided that Mr. Baker 
was negligent? 

THE COURT: No. 

MR. HYDE: He defaulted. 

THE COURT: Not in a suit by the plaintiffs. The 
plaintiffs were not parties to that suit. 

* * # • 

259 THE COURT: Do you mean to say that the 
Court must conclude that there is negligence and 
the question of negligence is not one for the jury? 

MR. HIDE: Well, I suppose the facts have to be 
proven. 

THE COURT: Then how can I direct a verdict when 
it is a question for the jury to decide? I can’t see it, 
Mr. Hyde. 

# * * • 

MR. MELROD: If it please the Court, in this case 
the evidence shows that the car was owned by Mr. Baber. 
It was titled in his name. Under the Financial Responsi- 
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bility Act, if anyone was driving the car with the con¬ 
sent, express or implied, of Mr. Baber, then he is liable 
for the negligence of that driver. 

THE COURT: That doesn’t mean that he is not 
260 the only one that may be liable. 

# # * * 

* * * Consequently, whether or not the driver of the car, 
Baker, was operating as the agent of Mrs. Baber, who 
had been entrusted the car by her husband, must be 
tested by the common law test or criterion of agency, 

because as a statutory measure, he was not the agency 

of Mrs. Baber. 

* • * # 

263 THE COURT: I don’t know which one of you 

brought it, this case of Pearson v. the Northern Trans¬ 

portation Company, Supreme Court of Minnesota. It says 
here: 

“Plaintiff was a widow. Her son, a married man about 
30, and a daughter about 40, live at home with the mother. 
The plaintiff and the daughter were riding at the time of 
the accident. She testified she did not drive any car her¬ 
self, but her son and her daughter drove one for her. At 
the time of the accident, she was taking the son up to 
an office, he driving the car; the daughter went to drive 
the car back home afterwards. Such situation applied the 
rule of principal, master and servant, or defendant— 
plaintiff was responsible * * * 

m * * * 

265 Clement W. Sharp 

* * # • 

Recross Examination 

m • * * 
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266 BY MR. HYDE: 

Q Did you testify this morning and your an¬ 
swer was yes, that this was the record of 1950, of June 
21st? A I thought I didn’t, but if the record has it, it 
shouldn’t have been, because I have the original year on 
it. I couldn’t state what it was, because it wasn’t the 
original on the sheets. I told the attorney that when I 
gave it to him. 

267 Q This record, then, does not reveal what year 
it is? A No, sir. After checking back, I went 

back to the office, I find where some of this equipment on 
here is 1951 equipment. So it couldn’t be 1950 dispatcher 
sheets. 

Q Have you, then, an}* record of where Mr. Avinger 
was at 3:00 a. m. on June 26, 1950? A At the Washing¬ 
ton office, no, sir, because they have been destroyed. 

Q Then you don’t know where he was? A No, sir; 
we couldn’t tell you right now, no, sir. 

Q Then when you testified this morning, that was an 
error? A Yes, sir. 

MR. HYDE: Thank you, sir. 

Redirect Examination 
BY MR. MELROD: 

Q Mr. Sharp, did you receive a phone call from Mr. 
Hyde after you went back to your office? A No, sir, not 
from Mr. Hyde. 

Q Who did you receive a call from? 

THE COURT: Did he say he received any call ? 

MR. MELROD: He said, not from Mr. Hyde. 

BY MR. MELROD: 

Q Did you receive a telephone call after you went 
back to your office? A Yes, sir. 

268 Q Who was that telephone call from? A Mr. 
Avinger. 

Q Mr. Avinger? A Yes. 
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Q Did he speak to you about your testimony, saying 
that these records showed June 21, 1950 he came into 
Washington? A No, sir. 

Q At 2:40? A No, sir. 

Q Why did you change your testimony now that it 
wasn’t 1950? A Due to the fact I told you before I came 
in, they were not 1950 records and they were the closest 
ones I had that day. You took it for granted they were 
1950. I did not say they were 1950. 

MR. MELROD: The jury will recall what you said. 

THE COURT: This is not the time to address the 
jury, Mr. Melrod. 

# # * # 

BY MR. MELROD: 

Q Where are the records for 1950, if these aren’t the 
records? A The 1950 records, if I have to get 
269 them, I would have to go to the New York office 
where all permanent records of all the truck dis¬ 
patchers for the years are kept. We only keep records 
here for just a certain amount of years and we get per¬ 
mission to destroy them. 

Q So your testimony is that you believe the 1950 rec¬ 
ords have been destroyed? A At the Washington office, 
yes, sir. 

Q This record doesn’t bear a date, but it shows that 
on June 21 Mr. Avinger came in that day at 2:40. A 
That is just a coincidence, that is all. It doesn’t say 
what year. 

MR. MELROD: I object, Your Honor. 

THE COURT: I think it is a proper answer to your 
question, yes. 

BY MR. MELROD: 

Q I say, but these records show that he came in that 
day? A That is what it says on the sheet. 

Q And it shows he left that day at 10:40 on the 22d? 
A Yes, sir. 
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MR. HYDE: I object to that. It doesn’t disclose the 
year. 

THE COURT: I sustain the objection. 

MR. MELROD: I didn’t say that. 

THE WITNESS: But I said before— 

* • # * 

270 Recross Examination 

* # * • 

A Well, it is a 1950 truck, but if you will look on the 
sheet you will see 1951 truck on it; so he couldn’t have 
a 1951 truck on a 1950 sheet, because that truck wasn’t 
made yet. 

Q So that couldn’t A It cannot be a 1950 sheet. 

Q Manifest. A Yes, sir. 

Q That could not? A No, sir. 

THE COURT: You may be excused. 

# • • • 

271 Prayers and Instructions 

# • * • 

272 In the first place, I will charge the jury that from 
her own testimony, the driver of the car was act¬ 
ing as her agent or chauffeur, whichever might be desig¬ 
nated. 

# • * ♦ 

As T said, I will direct the jury on the plaintiff’s own 
testimony, he was acting as her agent, chauffeur, and is 
liable for his conduct, and you take an exception? 

MR. MELROD: We take an exception to that, Your 
Honor. We say he wasn’t her agent. It was a bailment 
and his negligence is not imputed to her. 


m 
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273 THE COURT: Well, it doesn’t make the plain¬ 
tiff entitled to a verdict if the driver of their car 
was negligent himself. 

* * * • 

275 MR. MELROD: Of course, that is the big issue 
that I, of course, respectfully disagree with Your 

Honor. My position is that if this jury finds, Your Honor, 
that both drivers were negligent, that that would bar Mr. 
Baber from a recovery, because under the Act it was his 
car, but it would not bar a passenger in the car. 

THE COURT: That is where I disagree with you. 

* • * * 

MR. MELROD: My prayer No. 6; Your Honor will 
charge that? 

THE COURT: I am looking to see. Is that the ques¬ 
tion of last clear chance? 

MR. MELROD: Oh, I changed the numbers, yes. Will 
Your Honor charge the last clear chance? 

THE COURT: I will hear from Mr. Hyde before I 
do that. Thi*o doesn’t contain all the elements of the last 
clear chance doctrine. 

276 MR. MELROD: I am sorry, I couldn’t hear 
Your Honor. 

THE CLERK: He said it doesn’t contain all the ele¬ 
ments of last clear chance. 

MR. MELROD: Yes. 

* • • • 

THE COURT: I am inclined to think this charge on 
damages is correct, unless Mr. Hyde has some particu¬ 
lar objection to it. I will charge the jury also that if the 
wife cannot recover, the husband cannot recover. 

MR. MELROD: If the wife cannot recover, vou sav, 
the husband cannot? 

THE COURT: Yes. 
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MR. MELROD: Yes, under Your Honor’s ruling, that 
would be correct. 


* * * * 

27S MR. MELROD: That is No. 3, Your Honor. 

Yes, I think that should be given. There is no 
issue here of contributory negligence of the plaintiff. 

THE COURT: I don’t see any negligence on the part 
of the plaintiff herself. It is denied. 

# # # • 

279 THE COURT: I think you can argue what you 
wish about the drinking as bearing upon the ques¬ 
tion of the manner in which he drove the car but not 
that the drinking itself was the cause of the accident. 

MR. HYDE: It is hard to say, isn’t it? He didn’t see 
anything. He didn’t see the truck until he hit it. 

# # # • 

280 THE COURT: I said you can argue his condi¬ 
tion for what it is worth as bearing on his testi¬ 
mony as to negligence, but this particular charge I will 
deny. I don’t think there is any assumption of risk 
shown. 

This No. 9, I think, is wholly unnecessary, in view of 
what I told you I would charge the jury, that the uncon¬ 
tradicted evidence shows that the driver of the car was 
acting as the agent or chauffeur of the plaintiff. So I 
will not complicate it by submitting whether or not he 
was to the jury at all. 

• • * • 

2S1 Now if you don’t want me to charge the jury 
that the uncontradicted evidence shows that the 
driver of this car was acting as the agent or chauffeur 
of the plaintiff and want me to submit that issue to the 
jury, why, I am willing to do so. Which do you want? 
MR. HYDE: I would rather have that. 
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THE COURT: I am of the opinion there is no issue 
there to submit to the jury, because the uncontradicted 
evidence shows that this driver of the plaintiff’s car was 
acting as the agent of the plaintiff. 

MR. HYDE: That is what you are going to rule? 
THE COURT: Yes, but why charge your No. 13? 

MR. HYDE: When these prayers were drawn, I didn't 
know what Your Honor was going to do. 

• • # • 

282 THE COURT: No. I think the evidence is that 

of the plaintiff herself and is uncontradicted. I can 

tell them that the result of that evidence is that the 
driver was her agent. 

# # # * 

283 MR. HYDE: Yes, there is a cross-complaint 
over and against the plaintiffs by the Akers Motor 

Line. 

THE CLERK: Yes. 

THE COURT: Oh, yes. 

Very well, I will charge them Monday as to liability 
of the plaintiffs under the Motor Vehicle Act. Very 
well, I will charge on that. 

• * # # 

2S5 Proceedings 

(The following proceedings were held in the Judge’s 
chambers:) 

# « « • 

MR. MELROD: It is a Third Circuit opinion coming 
up from the District Court, an opinion, which is also very 
ably written and reported. 

THE COURT: 1 don’t think this touches the point. 
MR. HYDE: Neither do I, Your Honor. 

THE COURT: Not a bit. The point is, she got him 
to do the driving. 
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# • * • 

THE COURT: No, I will not hear any further argu¬ 
ment on it. I am familiar with the authority on it. 

# * • • 

286 THE COURT: Well, the facts are without dis¬ 

pute, show agency. 

MR. MELROD: Your Honor, in all of the cases that 
I— 

THE COURT: I have ruled on it and I will not hear 
further argument at this time. If you have any other 
case you wish to show me, I will see it. 

MR. MELROD: I showed the Stafford case, which 
was followed later on on the point in the Cocher case, and 
this case in Southwestern I showed Your Honor on the 
question—it is a factual issue in any event and not a 
matter of law, as to whether there was agency there. In 
all of the cases that I have read, with no exception, they 
say— 

THE COURT: Well, let’s get the work done. 

* • • * 

THE COURT: Members of the jury, you have 
2S7 before you for your decision two cases, the case of 
Mrs. Katherine Baber against the Akers Motor 
Lines, and the case of Emmett Baber against the same 
defendant. In addition to that, you have a cross-claim 
by the Akers Motor Lines against the two plaintiffs. 

* • * • 

293 And in addition to that there is another question. 

The undisputed testimony show’s that Mrs. Baber 
asked the driver Baker to drive the car so that she could 
sleep. Now in that case he became her agent and she 
would be responsible for the manner in wdiich he drove the 
car. 

• • • • 
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If counsel have any further exceptions, step to the 
bench. 

(Counsel thereupon approached the bench, where the 
following proceedings were had out of the hearing of the 
jury:) 

MR. MELROD: Of course, I wish to renew the 

294 same point I made earlier about agency. 

THE COURT: Oh, yes. I overrule that. 

* * * • 

MR. HYDE: Your Honor, I want to note an exception 
on the last clear chance. 

THE COURT: All right, you do that. 

MR. HYDE: Yes, I did that before. 

295 (The jury left the court room at 12:00 o’clock 
noon to consider their verdict.) 

* • * • 

298 4:00 p. m. 
THE COURT: Let me speak to counsel at the 

bench. 

(The following proceedings were had at the bench:) 
THE COURT: The jury haven’t agreed. I am going 
to let them go home until tomorrow morning. 

# • * * 

299 / Washington, D. C. 

Tuesday, March 24, 1953. 

(The Court reconvened at 10:00 a. m.) 

• • • • 

300 THE COURT: Unless you wish any further in¬ 
structions, members of the jury, I will ask you to 

retire and consider your verdict. 

A JUROR: Could I— 

THE COURT: Yes. 

THE JUROR: Should I give it to you in writing or 
should * # # 




301 THE COURT: I think it would be better to put 
it in writing. Just retire, and when you do, give 

it to the Marshal and, if necessary, I will have you come 
back. 

(Whereupon, at 10:02 a. m. the jury retired to consider 
their verdict.) 

# * * * 

THE COURT: How much longer do you want me to 
keep this jury? 

MR. MELROI): 1 don't know what to say, Your 
Honor. 

* * * # 

302 THE COURT: They have had a long time al¬ 
ready. 

Bring the jury in. 

(The jury re-entered the jury box.) 

THE COURT: Have you gentlemen been able to get 

together in this case? Have vou been able to reach anv 

«■ » • • 

conclusion? 

THE FOREMAN: No, Your Honor, no final conclu¬ 
sion. 

THE COURT: Do you want any further instructions? 
MR. FOREMAN: I don’t think at this point. 

TIIE COURT: You do not wish any? 

THE FOREMAN: Not at this point. We seem to be 
moving along. 

THE COURT: Well, as long as you are moving along; 
then please withdraw and consider further of vour ver¬ 
dict. 

(Whereupon at 11:25 a. m. the jury retired to consider 
of their verdict.) 
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THE COURT: What is that? 

MR. MELROD: Your Honor said you would wait 
until 3:00 o’clock before you discharged them. 

# # • # 

THE COURT: I thought I would bring them in now 

because I have got this other jury. 

* # * # 

304 (Thereupon the jury re-entered the jury box.) 

THE COURT: Are the jurors still in disagree¬ 
ment? Do you think if you went home and came back 
tomorrow morning— 

THE FOREMAN: No, Your Honor. T have one ques¬ 
tion here which 1 think is the onlv thing that we are not 
clear on. 

THE COURT: Is that on the last clear chance? 

THE FOREMAN: Yes, that is right. 

THE COURT: Well, if vou will come back tomorrow 

* 

morning, I will try and make that as plain to you as T 
can, tomorrow morning at 10:00 o’clock. Jn the meantime, 
do not talk about this case at all. Come back tomorrow 
morning. I think perhaps I may make it clearer to you, 
as l did before. You will be excused until tomorrow 
morning, then, at 10:00 o’clock. Don’t talk about it in 
the meantime to anyone. 

(Whereupon, at 3:05 p. m., the Court adjourned until 
10:00 a. m., Wednesday, March 25, 1953.) 

305 Washington, D. C., 

Wednesday, March 25, 1953. 

(The Court reconvened at 10:00 a. m.) 

THE COURT: Call the roll. 

• * * * 

30G THE COURT: Members of the jury, the rights 
and liabilities of the parties in this suit depend 
upon the manner in which these cars were driven, one by 
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Baker, driving the plaintiff's car and the other by Mc¬ 
Daniel driving the defendant’s car. 

* # * * 

30S It is a question, then, under these circumstances, 
who had the last opportunity with the means avail¬ 
able to him to avoid the collision. That is assuming that 
both were negligent. And if either driver failed to ex¬ 
ercise the means available to himself when he had an 
opportunity to do so to avoid this collision after he saw 
the situation of the other driver or would have seen it 
had he kept a proper lookout, then there would be liabil¬ 
ity, despite the negligence of both drivers. 

If counsel have any objection to that, step to the bench 
and I will hear it. 

(Thereupon counsel approached the bench, where the 
following proceedings were had out of the hearing of the 
jury:) 

MR. HYDE: I was going to say about the imputed 
negligence. Did you bring out— 

THE COURT: You object, I take it, to the last clear 
chance, anyway? 

MR. HYDE: I object to the last clear chance doctrine 
here. 

THE COURT: You have done that before. 

• • • • 

309 MR. MELROD: Your Honor, I think what Your 
Honor stated is a correct statement of the law. I 
object only to the fact that there is nothing in this rec¬ 
ord that shows that the last clear chance would have ap¬ 
plied in so far as the truck company is concerned against 
the plaintiffs. 

THE COURT: Oh, it certainly does. The other man 
didn’t see it until the collision occurred. In fact, I almost 
directed a verdict on that. 

MR. MELROD: Very well. 
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* * • • 

(A paper was handed to the Court by a juror.) 

# # * # 

310 MR. MELROD: I think the evidence on the 
point is that Baker, on his own testimony, en¬ 
tered the intersection, looked 50 feet to his right, did not 
see the truck enter the intersection. 

* * # • 

311 THE COURT: I will read this first: 

“The jury understood from your charge that the 
doctrine of last clear chance should, if necessary, be ap¬ 
plied in both cases of Mr. and Mrs. Baber versus Akers 
Motors and Akers Motors versus Mr. Baber.” 

That is true. That is w'hat I charged you. 

“It is the latter application that is troublesome. The 
doctrine states in part, ‘after the defendant has knowl¬ 
edge of the danger, did he use due care in trying to avoid 
the accident.’. In the Akers Motors versus Mr. 

312 Baber case, there is no evidence that Mr. Baker, 
the agent of Mr. Baber, was aware of or had knowl¬ 
edge of the danger. How do you apply the doctrine of 
last clear chance in such a situation?” 

Now the question there is whether a person has knowl¬ 
edge of the danger. The effect of his not having knowl¬ 
edge is the same as if he had knowledge. If his failure 
to have knowledge is due to his negligence, in other words, 
if a driver fails to keep a proper lookout and had he kept 
a proper lookout he would have seen the situation, then 
he is responsible to the same extent as if he had actually 
seen him, and so if a witness testifies that he looked and 
didn’t see an object and you are satisfied from the evi¬ 
dence that had he looked he would have seen that object, 
then you may infer that he did not look. 

Now I think that covers the questions which you asked 
in this case. 
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Please withdraw, then, and consider your verdict fur¬ 
ther. 

(The jury thereupon retired to consider of their ver¬ 
dict.) 

THE COURT: You except? 

MR. MELROD: 1 wish to take an exception to Your 
Honor's ruling, because I think that was tantamount to 
having this jury bring in a verdict against the plaintiff. 

THE COURT: Well, I think they ought to, probably. 
If I decided the case myself, I would have so held. 

# * * • 

313 12:00 o’clock noon. 
THE COURT: Bring in the jury please. 

(The jury re-entered the jury box.) 

THE COURT: I don’t suppose you have agreed yet, 
have you? 

THE FOREMAN: Yes, Your Honor. 

314 THE COURT: Weil, T wouldn’t keep you any 
longer. I think you have had ample time to agree: 

so I will enter a mistrial. 

THE FOREMAN: No. 1 said we did. 

THE COURT: Oh, I beg your pardon. I didn't under¬ 
stand you. Take the verdict. 

* • • • 
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Katherine Baber, Emmett Baber, Appellants 

vs. 

Akers Motor Lines, Inc., Appellee 


Appeal from The United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal by plaintiffs below from final judg¬ 
ment of the United States District Court for the District 
of Columbia. The judgment entered a verdict in favor of 
defendant, on claims of plaintiffs, and in favor of de¬ 
fendant, on defendant’s counterclaim, arising out of an 
intersection collision between two vehicles. 


COUNTER STATEMENT OF FACTS 


In order that the Court may follow the points raised 
in the briefs of Counsel, it is felt that an additional state¬ 
ment of facts may be helpful. 

The male appellant, Mr. Emmett R. Baber, is the owner 
of an automobile which was involved in a collision on 
June 22, 1950 with a truck owned and operated by the 
appellee, Akers Motor Lines, Inc. On June 22,. 1950 at 
about 9:00 P.M., the female appellant requested and ob¬ 
tained permission from her husband (the male appellant.) 
to take the family car and drive to a restaurant located 
at Waldorf, Maryland. Upon arriving at Waldorf, Mary¬ 
land, she met in the restaurant, from about 10:00 PM to 
1:00 AM, a Mr. Louis Baker, a friend of hers. They were 
together while Mr. Baker was having a sandwich and a 
beer. At this time, the female appellant asked Mr. Baker 
to drive her home. The female appellant bought some 
beer to take with her (Trans. 20). About 1:00 A.M., Mr. 
Baker got behind the wheel of her automobile while Mrs. 
Emmett R. Baber sat in front to Mr. Baker’s right. The 
female appellant does not remember exactly wffien she 
fell asleep but she states it was shortly after Mr. Baker, 
the driver, backed out of the parking space at the Wal¬ 
dorf, Maryland Restaurant and started down the road. 
(Trans. 22). At 3:30 A.M., while Mr. Baker was driving 
the car, he collided with appellee’s truck at the intersec¬ 
tion of New York Avenue and Montana Avenue, N. W., 
Washington, D. C., a distance of about 20 miles from the 
Restaurant (Trans. IS). It took about two hours to 
travel that distance at the rate of 40 to 50 miles an hour 

as testified to bv Mr. Baker. Immediatelv after the col- 

♦ 

lision, Officer Marion E. Frye stated that he detected on 
Mr. Baker’s breath a smell like alcohol (Trans. 68), but 
not sufficient to charge him with driving while drunk. A 
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package was found in the front of the car with 10 or 12 
bottles of beer, and about half of the bottles were un¬ 
capped. None were broken from the accident. (Trans. 
69). 

A. Uncontradicted Evidence That Mrs. Baber Asked 
Mr. Baker To Drive Her Home and Thereby Made Him 
Her Agent—For the Purpose of Transporting Her Home. 

Mrs. Baber, on the evening of June 22, 1950, asked for 
and received permission from her husband to borrow his 
car to visit a restaurant in Waldorf, Maryand. While in 
the restaurant, Mrs. Baber requested of Mr. Baker who 
was in the restaurant, to drive her home. (App. 25, 26). 
This request, Mr. Baker accepted and while driving Mrs. 
Baber home, he collided with appellee’s truck. Now there 
was nothing in the testimony to contradict the fact that 
Mrs. Baber made an agent out of Mr. Baker for the pur¬ 
pose of driving her home. The jury, therefore, did not 
have before them a conflict of facts. The fact that Mrs. 
Baber shortly fell asleep is also well established, but the 
law applicable to that fact was left for the Court to de¬ 
cide, as it was decided. The Court said: 

“I don’t know’ w’hich one of you brought in this case 
of Pearson v. The Northern Transportation Company, 
Supreme Court of Minnesota 239 N.W. 602. It says 
here: “Plaintiff w’as a widow. Her son, a married 
man about 30 and a daughter about 40, live at home 
v’ith the mother. The plaintiff and the daughter 
were riding at the time of the accident. She testified 
she did not drive any car herself, but her son and 
her daughter drove one for her. At the time of the ■ 
accident, she v T as taking the son up to an office, he 
driving the car; the daughter went to drive the car 
back home afterwards. Such situation applied the 
rule of principal, master and servant, or defendant- 
plaintiff as responsible for the negligence of the 
driver.” 
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In my opinion, the driver of this car was an agent, 
acting as agent so for by the plaintiff by her own 
testimony, and I will instruct the jury that she would 
be responsible for the conduct of the driver. Now I 
have looked at all these cases and that is my rul¬ 
ing.” (Trans. 263, 264). 

The matter of negligence was left for the jury to de¬ 
cide. 

B. Evidence That Mr. Baber Gave Possession of His 
Car To His Wife To Drive and Did Not Impose Any Re¬ 
striction, Neither Did Mr. Baber Protest To the Fact 
That His Wife Asked Mr. Baker To Drive Her Home, 
After He Knew of the Facts. 

There is no dispute whatsoever as shown by the testi¬ 
mony of Mr. and Mrs. Baber that he willingly gave pos¬ 
session of his car to his wife in order that she may drive 
to Waldorf, Maryland. There is no evidence that he im¬ 
posed any restriction on her then or previously. There 
is no evidence that she went beyond Waldorf, Maryland. 
In fact, shortly after the collision, Mr. Baber did not pro¬ 
test the fact that Mr. Baker was driving and in fact bv 
his silence he consented to his agent’s (Mrs. Baber) acts 
in finding the need to have Mr. Baker drive her home. 
All during the trial, there was no testimony whatsoever 
introduced to the effect that Mr. Baber did not consent to 
Mr. Baker’s driving Mrs. Baber home, or that Mr. Baker 
could get to his home at 4:00 or 5:00 in the morning by 
the use of the Baber car. 

In summary, there was no testimony whatsoever on the 
part of Mr. Baber or Mrs. Baber denying the statutory 
presumption under the District of Columbia Financial 
Responsibility act that the driver was the agent of the 
owner. The jury could not pass on facts which were 
never presented. 
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C. Evidence That Made the Last Clear Chance Doc¬ 
trine Applicable To Both Drivers. 

The trial court properly instructed the jury that the 
last clear chance doctrine was applicable to both drivers 
and that the jury could find under the evidence presented 
that either vehicle had the last clear chance. 

“It is a question of who has a last clear chance to 
avoid the collision. . . . And if either driver failed 
to exercise the means available to himself when he 
had an opportunity to do so to avoid this collision 
after he saw the situation of the other driver or 
WOULD HAVE SEEN IT HAD HE KEPT A 
PROPER LOOKOUT, then there would be liability, 
despite the negligence of both drivers.” (Tr. 308) 

The evidence on the last clear chance indicates that 
shortly after the accident Mr. Baker told the Police Officer 
at the scene of the accident, that he did not know what 
he had hit and was taken by the police officer to see the 
truck. Indicating that Mr. Baker would have seen the 
truck had he kept the proper lookout, but, in fact, did 
nothing to avoid the collision. 

While the driver of the truck testified that upon sens¬ 
ing the coming danger, he applied his brakes and skidded 
his truck 30 feet to the point of impact (Tr. 141-142). 

Under the circumstances, the Doctrine of the Last Clear 
Chance was applicable to both drivers and its application 
was left entirely to the jury, on the basis of the evidence 
and testimony presented before them. 

SUMMARY OF ARGUMENT 

The trial court did not err in instructing the jury once 
the Court found that the uncontroverted facts spelled an 
agency and that the agent (driver) was acting within the 
scope of his employment at the time of the collision. The 
trial Court was confronted with a factual situation which 
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was neither disputed nor controverted. "What legal sig¬ 
nificance was attached to these facts was certainly a mat¬ 
ter for the trial Court to determine and not for the jury 
since there was no conflict whatsoever on the facts over 
which the jury could deliberate. The United States Dis¬ 
trict Court sitting in Pennsylvania said on March 9, 1951 
in the case of St. Louis Fire & Marine Insurance Co. v. 
Whitney, et al while discussing this very point: “When 
the facts are admitted or established beyond all contro¬ 
versy, as they are in this case, there is no necessity for 
submission to a jury. It then becomes the province of 
the court to declare the law applicable to such facts.” 96 
Federal Supplement 555. The contention that the female 
appellant could not control the car because she fell asleep 
is without merit because the right of control and not 
necessarily the exercise of that right is the test of the 
relationship of master and servant. In the instant case, 
the facts indicate a relationship of Principal and Agent 
between the female appellant and her driver created by 
uncontroverted and undisputed testimony of both Princi¬ 
pal and Agent. She had legal possession and a right to 
control the car. The fact that she voluntarily falls asleep 
does not mean that she lost her right to control; the right 
to control was ever present and that right does not dis¬ 
appear because she did not exercise it. If the law were 
otherwise, the law of agency would have no meaning 
because a Principal once entering into an Agency rela¬ 
tionship could shed his responsibilities by voluntarily fall¬ 
ing asleep. 

The trial court did not err in instructing the jury that 
under the District of Columbia’s Financial Responsibility 
Law the negligence of the driver is imputed to the owner 
under the statutory agency established by the presump¬ 
tion that the driver lias the car with the owner’s implied 
or expressed consent. This presumption, is of course re¬ 
buttable, but the owner in this case never rebutted the 
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presumption. The Municipal Court of Appeals in the 
case of Rice v. Simmons, 53 A. (2d) 587, in discussing the 
statutory agency established by the Financial Responsi¬ 
bility Act stated that the statute imposes on the owner 
the affirmative duty of proving that the car at the time of 
the accident was not operated with the owner’s consent. 
This affirmative duty, Mr. Baber, the owner, did not 
undertake. Not only did he not bring evidence of deny¬ 
ing his consent, he never alleged that his consent was not 
given. 

The trial court did not err in admitting evidence of a 
default against the driver/witness, particularly where the 
Court stated that the default was not binding upon the 
appellants but it was only admissable to show as bearing 
upon the testimony of the driver/witness. As to the 
statement alleged by counsel for appellants to be prejudi¬ 
cial, in order to make available the impropriety of this 
remark as an error at the trial, it was incumbent upon 
counsel for the appellants to ask for some instruction to 
the jury to disregard the remark, or not be influenced by 
it. This counsel for appellants did not do. We think that 
the allegation that harm was done the appellants is with¬ 
out merit. Grand Trunk Rr. v. Blay 297 Fed. 607. 

It was not error of the trial court to instruct the jury 
that the Last Clear Chance w^as applicable to both driv¬ 
ers. It is well known that the Last Clear Chance Doctrine 
is but a modification of the ordinary rules of negligence, 
and contributory negligence. That is, unless all of the 
elements of the Doctrine are present, the factual issue is 
governed by the ordinary rules of negligence. There is 
no reason why the doctrine should not apply in favor of 
the appellee in the counterclaim should the elements in the 
opinion of the jury be present for its operation. It is the 
contention of the appellees that the instructions on both 
negligence and on the Doctrine of the Last Clear Chance 
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were properly presented to the jury, and that the issue of 
whether the Doctrine was applicable or not was a ques¬ 
tion of fact properly considered by the jury. 

ARGUMENT 

I. It Was Not Error For the Trial Court To Instruct 
the Jury Where the Undisputed Testimony Indicated That 
the Female Plaintiff Asked Mr. Baker To Drive Her 
Home. 

The trial Court was confronted with a factual situation 
which was not disputed nor contradicted. Mrs. Baber, the 
female plaintiff, had permission to use her husband’s 
automobile to go to Waldorf, Maryland. While in Wal¬ 
dorf, Maryland, she requested Mr. Baker to drive her 
home. There was no dispute whatsoever on these facts. 
The agency relationship between Mrs. Baber and her 
driver was established at this point. 

Later on, testimony was introduced to the effect that 
Mrs. Baber went to sleep at some undetermined place 
down the road, while Mr. Baker was driving. Xo con¬ 
tradictory testimony was introduced, neither the fact that 
she went to sleep was in any way elaborated. The facts 
stood clearly out in the light with no contradiction. The 
first fact was that Mrs. Baber asked Mr. Baker to drive 
her home, using her husband’s car of which she had 
proper possession. What legal consequences attached to 
this fact was up to the trial court to determine and not 
the jury. 

The second fact was that shortly after the Agency re¬ 
lationship was established making Mrs. Baber a Principal 
and Mr. Baker the Accent, and the object of the agent 
was to transport the Principal to her home by the Agent, 
Mrs. Baber falls asleep. What legal significance was at¬ 
tached to this fact was again up to the trial Court to de- 
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termine. Could the Principal revoke the agency relation¬ 
ship by tlie mere expediency of going to sleep while the 
agency was being executed, and escape the duties imposed 
by law to the Principal? This was certainly again a 
matter for the trial Court to determine and not for the 
Jury since there was no conflict whatsoever in the facts. 

The United States District Court sitting in Pennsyl¬ 
vania said on March 9, 1951 in the case of St. Louis Fire 
& Marine Ins. Co. v. Whitney at page 565: 

“When the facts are admitted or established beyond 
all controversy, as they are in this case, there is no 
necessity for submission to a jury. It then becomes 
the province of the court to declare the law’ applicable 
to such facts.” 96 Federal Suppl. 555. 

Again, in the case of Wacliter v. Assurance Co., 132 Pa. 
428, the trial Court refused to send the issue wdiether or 
not there was apparent Agency established on facts which 
were uncontroverted. The Court said on page 440: 

“Perhaps it may be said that while the evidence re¬ 
ferred to tends to create an estoppel, the question of 
Spofford’s real or apparent agency in the premises, 
etc. should have been submitted to the jury under 
proper instructions. That vrould be so if there was 
any conflict of testimony, but there is none. All the 
essential facts are clearly and conclusively established 
by uncontroverted evidence, part of which w’as intro¬ 
duced by the company (Plaintiff) itself. When the 
facts are admitted or established beyond all contro¬ 
versy, there is no necessity for submission to a jury. 
It then becomes the province of the court to declare 
the law’ applicable to such facts. That w^as done in 
this case; and, for reasons above suggested, we think 
there is nothing in the record that calls for the re¬ 
versal of the judgment.” 

Again, in the case of Smith v. Penn. Township Mutual 
Fire Ass’n. 323 Pa. at pages 97, 9S, the Court in taking 
the issues aw’av from the Jurv said: 
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“Had the testimony been confined to that of defend¬ 
ant’s witnesses, the case could not have been with¬ 
drawn from the jury . . . since in the present case de¬ 
fendants’ contention was established by the evidence 
of plaintiff’s witness and there was no contradictory 
testimony by either party, obviously a different prin¬ 
ciple applies.” 186 A. at page 132. Also see Murphy 
v. Beverly Hills Realty Corp. 98 Pa. Super 183 at 
page 188; Gartsee v. Citizens Ins. Co. 30 Pa. Super 
602 at page 605. 

Since there is no law in this jurisdiction on this point, 
the trial Court, after studying all the cases submitted to 
him, reached the opinion that the law is as it was de¬ 
clared by the Supreme Court of Minn. 239 N.W. 602, as 
reported in the case of Pearson v. Northland Transp. 
Company , 239 N.W. 602. 

Once the Court found that the uncontroverted facts 
spelled an agency, and that the agent was acting within 
the scope of his employment at the time of the collision, 
the Court then properly ruled that the actions of the 
Agent (Baker) were imputable to the Principal (Mrs. 
Baber). See Melady v. South St. Paul Live Stock 142 
Minn. 198, 171 N.W. 806. 

Counsel for appellants contends that Mrs. Baber lost 
control of the automobile because she fell asleep. While 
it is true that Mrs. Baber could have divested herself of 
control so as to become a guest in the vehicle, she did 
not do so by merely going to sleep. She had legal pos¬ 
session of the automobile and a right to control and di¬ 
rect, as she did direct, her driver. The fact that she 
chooses not to exercise that right and voluntarily falls 
asleep, she does not lose her right to control, the right to 
control was ever present, and that right does not disap¬ 
pear because she in fact did not exercise it. If the law 
were otherwise, the law of Agency would have no mean¬ 
ing. 
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In the case of Tschida v. Doric, Supreme Court of Min¬ 
nesota, 51 N.W. (2d) 561 (decided January 25, 1952), the. 
owner of a motorcycle loaned it to his brother (Plaintiff) 
w'ho in turn gave permission to Stockness to drive while 
Plaintiff w r as passenger and an accident developed. The 
Plaintiff, (Not the owner himself) w T as presented with 
the defense of contributory negligence and the Court 
found for the Defendant. The Court said: 

“Plaintiff did not make a bailment of the motorcycle 
to Stockness. As to Stockness, Plaintiff was in the 
same position as if he owned the motorcycle. He 
merely let him operate it. . . . The test to be applied 
in determining the existence of the master/servant 
relationship is stated in Frankie v. T-vvedt 47 N.W. 
(2d) 4S2: A servant is a person employed by a mas¬ 
ter to perform service in his affairs "whose physical 
conduct in the performance of such service is con¬ 
trolled or is subject to the right of control by the 
master. Restatement of Agency #2 as applied to 
automobile the difference between a mere bailment 
relationship and that of master and servant is the 
distinction between a mere permission to use and a 
use which is subject to the control of the master and 
connected with his affairs.” See also Cope et al v. 
Goble et al 103 P. (2d) 598; Gochee v. Wager, 178 
N.E. 553; Atchison, Topeka RR v. McNulty, 285 F. 
97; Masterson v. Leonard 200 P. 320. 

The Appellant cites the case of Myles v. Philadelphia 
in support of his contention. The Myles case is different 
in facts and the law* applicable is contrary to the District 
of Columbia. There we have a Husband/owmer suing for 
injuries he suffered while his wife was driving, and while 
he was a passenger. The law of Pennsylvania is alto¬ 
gether different. It is sufficient to state that in the Dis¬ 
trict of Columbia under the Financial Responsibility Law, 
the owner is imputable with the negligence of the driver. 
(See National Trucking & Storage Co. v. Driscoll 64 A. 
(2d) 304). 
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The other case of Stafford v. Roadway Transit Com¬ 
pany cited by Counsel for Appellants is also a Pennsyl¬ 
vania case where the law is altogether different. Also in 
that case, the evidence was apparently in dispute as to 
whether or not an agency had been perfected. 

Again, in the case of Tobin v. Hoffman , 96 A. (2d) 
597, cited by Counsel for Appellants, we find the facts 
different. There, the owner instructed the driver to 
take the owner home. The passenger/plaintiff did not 
enter into an agency at all. She was being driven home, 
not under her direction or request, but that of her hus¬ 
band. She was in fact a passenger. 

II. The Trial Court Did Not Err In Instructing the 
Jury That Under the District of Columbia’s Financial 
Responsibility Act, the Owner of the Car Is Responsible 
for the Negligence of the Driver Where the Statutory 
Agency Existed and the Owner Did Nothing To Rebut 
It. 

The trial Court did not err in instructing the jury as 
a matter of law that the negligence of the driver must 
be imputed to the owner of the car. The Financial Re¬ 
sponsibility Act raises the presumption of a statutory 
agency between the owner and the driver. This presump¬ 
tion is, of course, rebuttable. All presumptions are re¬ 
buttable. However, the owner in this case never rebutted 
the presumption. 

In the case at bar, the testimony of Mrs. Baber (page 
21, 23) is simply that she requested permission to use the 
car to go to Waldorf, Maryland. This permission was 
granted by husband. No restrictions were imposed. There 
is no language in all the record that husband said “Don’t 
let anyone else drive,” or words to that effect. 

On the part of the owner, the husband, Mr. Baber, tes¬ 
tified (App. 37) that the permission to use his car was 
requested by his wife and that he gave such permission. 



He never testified, nor did he introduce evidence in any 
manner or shape, that the consent to use the car was re¬ 
stricted; nor was there any allegation that there was a 
deviation. 

In summary, from testimony by Mr. and Mrs. Baber, 

it is clearly established that husband consented for his 

wife to drive the car to Waldorf, Maryland to visit some 

friends. At no time Did Mr. Baber protest the fact that 

Mr. Baker was driving the car upon a request of Mrs. 

Baber. At the scene of the accident, he did not protest, 

nor did he sav anv words or did anv acts indicate that 
•> *> * 

he did not consent to Mr. Baker driving. Furthermore, 
during all the trial he never alleged that Mr. Baker was 
driving the car without his consent. He merely kept si¬ 
lent. 

Counsel for the appellants cites the case of Rosenberg 
v. Murray. This case, in fact, serves to indicate what Mr. 
Baber did not do in his case. In the Rosenberg case, the 
owner denied at all times that the driver (Dyson) had 
his permission; in fact, the owner introduced evidence 
which was positive and unequivocal that Dyson the driver 
had taken the car without his knowledge or consent, and 
his uncontradicted statement overcame the statutory pre¬ 
sumption. 

On the other hand, Mr. Baber took no positive action 
to deny consent. He simply told his wife: “You have 
my consent to drive the car to Waldorf, Maryland,” and 
then kept quiet throughout the accident and during trial. 
Counsel for appellant alleges that this “silence” overcame 
the presumption. 

The appellant’s brief also contains the Senator Cab Co. 
case 42 A. (2d) 24f). In this case, we have a deviation. 
In the Senator Cab case, the owner denied that he con¬ 
sented for the driver to take his car outside of the pre- 
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scribed route. The owner in this case presented positive 
proof that there was a deviation. 

Now”, in the case at bar, Mr. Baber has never alleged a 
deviation, and, in fact, there was none. The scene of the 
accident was within the route necessary to reach appel¬ 
lant’s home. The Senator Cab case is, therefore, not ap¬ 
plicable. In fact, if any, it shows that Mr. Baber did not 
rebut the presumption; did not take a positive stand. 

The Municipal Court of Appeals for the District of 
Columbia in the case of Rice v. Simmons (53 A (2d) 587) 
stated, in discussing the statutory agency established by 
the Financial Responsibility Act: 

“These cases establish that the effect of the statute is 
simplv to shift the burden of proof and to impose 
ON THE DEFENDANT-OWNER THE AFFIRMA¬ 
TIVE DUTY of proving that the car at the time of 
the accident was not operated with his express or 
implied consent and that presumption of consent con¬ 
tinues until there is credible evidence to the contrary 
and ceases when there is uncontradicted proof that 
the automobile at the time of the accident "was not 
being used with the owner’s permission.” 

This affirmative duty, Mr. Baber did not undertake. Not 
only did he not bring evidence denying his consent, he 
never alleged that his consent was not given. 

In the Jones v. King case (113 F. Reporter (2d) 522), 
the owner of a car gave permission to a garage, and the 
garage selected a driver without the knowledge of the 
owner, to drive the car to the owner, and on the way there 
was an accident. In this case, the owner tried to evade 
the Financial Responsibility Law^ by alleging a bailment. 
The Court, in over-ruling this allegation, stated: 

‘‘As this statute dispenses vdth the common-law re¬ 
quirement of actual agency as a condition of the own¬ 
er’s liability, Forrester v. Jerman 67 App. D.C. 167, 
the common-law T cases which appellant cites are not 




in point. It is immaterial that appellant’s consent 
was given indirectly through the garage. In order to 
perform its contract with her, it had to furnish a 
driver.” 

In this matter of the liability of the owner for injury 
caused by a third party driving, some jurisdictions have 
imposed liability on the owner although he imposed cer¬ 
tain restrictions. 

In the case of Hag yard v. Frick et al, the District 
Court of Appeals for California interpreted the statutory 
presumption of agency of their Financial Responsibility 
Act, which for the purpose of this case is the same. In 
this case, the father/owner delivered the automobile in 
question of his son without any reservation other than 
statement that owner ‘‘Would rather he would not let any 
other person drive.” The son, while at college, without 
the father/owner’s knowledge, permitted his room mate to 
drive and he was involved in a collision. 

The Court, in interpreting the statutory presumption 
of agency, stated: 

“The question (as to whether the owner is liable) 
must be answered in the affirmative under the settled 
rule that under this section of the Code the owner 
is liable for the negligence of a person to whom his 
permittee has intrusted the automobile temporarily.” 
Hughes v. Quackenbush 37 P (2d) 99, also Sutton v. 
Tanger 115 Cal. App. 267. The reason for the rule 
is well stated in the Grant case (156 N.E. 650, page 
652): “Only a narrow* construction w*ould permit us 
now* to say that an owner placing a car in the care of 
members of his family to be used for their pleasure 
or for the family business would escape liability if 
w’ife or son or daughter should give over the wheel to 
the management of a friend.” 

It would serve no purpose to discuss the cases on the 
liability of the owner where the car has been operated 
without the consent of the permittee or the cases involv- 
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ing liability under the relation of agent or bailee. Here 
the liability is purely statutory. The owner’s negligence 
is imputed from the express or implied permission to an¬ 
other to use or operate the vehicle. If the owner intrusts 
his car to another, he invests him with the same author¬ 
ity to select an operator which the owner has in the first 
instance. 

In the case cited above, the Court is interpreting sec¬ 
tion 1714 1/2 of the California Civil Code which makes 
the owner liable for the negligence of any person using 
and operating his automobile with his implied or ex¬ 
pressed permission. 

Courts have held the words of the section establishing 
a statutory agency broad enough to make the owner liable 
for the negligence of a person to whom his permittee has 
intrusted the automobile temporarily. (Pliole v. Bolinas 
Beach Realty 20 P. (2d) 730. Courts outside of Califor¬ 
nia have interpreted provisions in similar statutes in a 
similar manner. See Kerns v. Lewis 246 Mich. 423, 224 
N.W. 647; Arcara v. Moresse 258 N.Y. 211. 

In the case at bar, the husband, Mr. Baber, intrusted 
his automobile to Mrs. Baber without any restriction. Mr. 
Baber cannot escape liability under the District of Colum¬ 
bia Financial Responsibility Act without taking positive 
steps to prove want of consent. 

III. It Was Not Error of the Trial Court To Admit 
Testimony of a Default of Witness-Driver Which Default 
Was Not Binding Upon Plaintiffs and Where Such Testi¬ 
mony Was Admissable Only To Show As Bearing Upon 
the Testimony of the Driver-Witness. 

The trial Court did not err in admitting evidence of a 
default, particularly where the Court stated that the de¬ 
fault was not binding upon the plaintiffs but it was ad- 
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missable to show as bearing upon the testimony of the 
driver of the ear. (Transcript 85). 

On this matter of admission of a default, we cite Wig- 
more on Evidence, Vol. IV, Section 1066, page 60, where 
it is held that a default would make it admissable against 
the then defaulting party in a subsequent case the essen¬ 
tial allegations of claim on which the default was entered. 
But that is because the failure to deny may amount to 
an admission by silence. See also Bonzaai v. Fortney 94 
Yt. 263, 110 A. 439 issue whether plaintiff had been part¬ 
ner with his father; plaintiff’s default in an action against 
the two as partners, admitted. 

In any event, the matter of his actual negligence went 
to the jury under the proper instructions. 

As to the statement alleged by Counsel for Appellants 
to be prejudicial, to wit: ‘‘Didn’t you know that when you 
didn’t answer that complaint, that was admitting that you 
were at fault?” the trial Judge sustained Counsel’s objec¬ 
tion. At any rate, such remark may be considered as a 
comment bearing on the testimony of the witness. 

On this point we may say that this does not constitute 
an error, because when an error is assigned for an alleged 
improper statement made by counsel for the appellees in 
the presence of the jury, it is not sufficient to take a mere 
exception to the remark. Counsel for the appellants did 
not ask for an instruction to correct the impropriety of 
this remark. He did not request that the jury be cau¬ 
tioned to be uninfluenced by it, or that they disregard the 
remark. To make available the impropriety of this re¬ 
mark as an error at the trial, it is incumbent upon coun¬ 
sel for the appellants to ask for some instruction to the 
jury to disregard the remark, or be influenced by it. This 
counsel for appellants did not do. We think that the alle¬ 
gation that harm was done the appellants is without 
merit. Grand Trunk Ry. Co. of Canada v. Blay 297 Fed- 
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oral 607; Portland Gold Mining Co. v. Flaherty 111 Fed. 
312; Northern Pac. Ry. Co. v. Conger, 56 Fed. 20; Strong 
& Jarvis v. Oldsmohile Co. 120 atl. 100. Also see Jorgen¬ 
son v. York Ice Machinery Corporation, 160 Federal (2d) 
432, where plaintiff’s attorney objected to remark of de¬ 
fendant’s attorney and his objection was sustained, and 
counsel for plaintiff did not ask for more. The Court 
ruled that the remark was not basis for prejudicial error. 
See also Federal Rules of Civil Procedure Rule 46, 28 
F.S.C.A. following section 723c. 

IV. It Was Not Error of the Trial Court To Instruct 
the Jury That the Last Clear Chance Was Applicable To 
Both Drivers, That Is On Plaintiff’s Original Complaint, 
and on Defendant’s Counter-Claim Involving An Inter¬ 
section Collision Between Two Vehicles. 

Counsel’s allegations that the Last Clear Chance Doc¬ 
trine does not apply to defendant’s counter-claim is with¬ 
out merit, lie cites no authorities to support his position. 
It is well known that the Last Clear Chance Doctrine is 
but a modification of the ordinary rules of negligence and 
contributory negligence. That is, unless all the elements 
of the doctrine are present, the case is governed by the 
ordinary rules of negligence and contributory negligence. 
There is no reason why the doctrine should not apply in 
favor of the appellee in the counter-claim should the ele¬ 
ments in the opinion of the Jury be present for its oper¬ 
ation. 

Appellant’s allegation that the counsel for appellees did 
not ask for a last clear chance instruction in defendant’s 
counter-claim is without merit and he did not cite any 
authority on this point. In fact, there is authority to 
support the theory that the Doctrine of the Last Clear 
Chance is a doctrine of evidence and not of pleading. The 
appellate Court of Indiana in discussing this point in the 
case of Button v. Penn. R. Co. 57 N.E. (2d) 444 said: 
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“But the Doctrine of the last clear chance is one of 
evidence and not of pleading and the failure of the 
complaint to plead facts showing negligence on the 
part of plaintiff is not fatal. See also Pfisterrer v. 
Key 33 N.E. (2d) 330; Union Traction v. Bowen 103 
N.E. 1096.” 

Inasmuch as the application of the Doctrine depends 
on the existence of a series of factual elements, it is up 
to the jury to either find on the basis of the ordinary 
rules of negligence or contributory negligence or, the Doc¬ 
trine where applicable. This is entirely up to the jury 
and we have no way of finding out whether in finding for 
the appellee in the original claim and also in appellee’s 
favor in the counter-claim, they, the jury, followed the 
ordinary rules of negligence. The instructions on the 
matter of negligence on the original complaint and on the 
counter-claim was not confusing. Let us follow them as 
they were given by the trial Court. At page 287 of the 
transcript, the trial Court said: “Now the gravamen of 
this suit and of the counter-claim is negligence.” Then he 
goes on to explain what is negligence and the degree of 
care. On Page 2S9 where the Court is speaking of the 
original claim, the Court says: 

“Now the question for you to determine first is 
whether the driver of the truck was negligent and, if 
so, was his negligence the sole cause, proximate cause 
of this accident. If the accident was caused solely by 
the negligence of the truck driver, then your verdict 
should be in favor of the plaintiff against the defend¬ 
ant. 

The defendant claims, however, that the driver, 
Baker, of the car owned by Mr. Baber, in which Mrs. 
Baber was riding, was negligent and his negligence 
was the sole cause of the accident. If that be the 
case, and the driver of the truck was not negligent, 
then your verdict should be in favor of the defendant, 
so far as the suit of Mrs. Baber is concerned.” 
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After explaining the ordinary rules of negligence, the 
Court enters into its modification and says, (page 2S9): 
“If you find, however, that both drivers were negligent, 
then there comes in another rule, and that is this:” At 
this point, the court instructed on the Last Clear Chance. 
After the Court terminated to instruct on the original 
claim, it then goes over to the counter-claim, and on page 
292 the Court explains the ordinary rules of negligence as 
explained in behalf of the appellants above. This instruc¬ 
tion is followed by the last clear chance doctrine instruc¬ 
tion (page 293) on the counter-claim. 

On the basis of this instruction, the jury found for the 
appellee. We will never know whether after considering 
all the facts before them, they decided on the ordinary 
rules of negligence or on the Last Clear Chance Doctrine. 
We might counter argue at this point, that the driver for 
the appellee stated that once he realized that driver for 
appellants was not going to stop and was traveling at an 
excessive speed, he put on his brakes (Tr. 141-142) 30 
feet before the point of impact. Also, Officer Frye testi¬ 
fied that appellee’s driver laid down 36 feet of skid marks 
prior to the point of impact (Tr. 72). In other words, he 
did everything that an ordinary prudent man would have 
done. Under these circumstances, the jury either found 
that his negligence came to an end at that point, or prob¬ 
ably that the appellee’s driver was never negligent to 
start with. 

On the other hand, we have appellant’s driver who first 
states that he looked where the truck was when he was 
about 50 feet of the intersection but did not see the truck 
actually until he was halfway into the intersection (page 
35), and yet when questioned by the police at the scene 
of the accident he did not know what he had hit, until 
the moment of the impact. We will never know how the 
jury digested this testimony, but it appears that if we 
take his testimony, we will have to reach the conclusion 


that Baker either did not look at all, or if he did look 
he did not see what was there to be seen, and he is 
charged with constructive knowledge of what he failed 
to see due to his improper lookout and failure to exercise 
ordinary care. 

It could also be that the jury in considering the appli¬ 
cation of the Doctrine, did not apply it in favor of the 
appellants where his negligence continued up to the point 
of impact. It is Baker’s testimony that he never ap¬ 
plied his brakes, or in fact, he never slowed down at all; 
furthermore, he did not know what he had hit, and had 
to be shown by the Police Officer at the scene the big 
tractor-trailer lit up like a Christmas Tree. 

Now as to the contention of Counsel for appellants that 
the Court erred in failing to instruct the jury that the 
Doctrine applies only as to means actually available to a 
driver, this allegations is not only without merit, but it 
is incorrect and not supported by authority. Certainly, 
the negligent plaintiff cannot reap the benefits of the 
Doctrine by continuing to be negligent up to the moment 
of the collision by remaining and passive and, like in the 
case at bar, continuing at a high rate of speed. 

On this point, there is authority to the effect that the 
Doctrine does not aid the plaintiff where he remains pas¬ 
sive and did nothing materially to change the situation of 
exposure by active conduct nor marked with ordinary 
care, there can be no recovery if plaintiff, after exposing 
himself to peril, instead of permitting the fixed condition 
to remain unchanged, continued as an active agent in 
producing the conditions under which his injury was re¬ 
ceived until it became too late for defendant to avoid the 
accident. See BunjaJc v. Conn. Co. 109 A. 244, 94 Conn. 
468. 

It is the appellee’s contention that the instructions on 
both ordinary negligence and on the Doctrine of the Last 
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Clear Chance Doctrine were properly presented to the 
jury, and that the issue of whether the Doctrine was ap¬ 
plicable or not, was a question of fact properly considered 
by the jury. 

CONCLUSION 

In view of the foregoing, we respectfully submit that 
the trial Court did not err as alleged, and that the Judg¬ 
ment as rendered by the trial Court on a jury verdict 
should be affirmed. 

Respectfully submitted, 

E. Willard Hyde 
Mario S. Romero 
1319 ‘F’ St., N. W., 
Washington 4, D. C. 
Attorneys for Appellee 




